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Law & Legal Language 

Deshana Doshi 

4th Year, BA.LLB.(HONS.) 

Manipal University Jaipur 

The judge is known by the quality of his judgments 

as they are his wares. Lord Wrenbury was a model of 

lucidity when he sat in the court of Appeal. Without 

indulging in superfluous preface, he started with a 

statement of facts and then narrated other facts, 

which clearly exposed the issue to he decided. On 

this basis, legal argument and reasoning was raised 

and the trivia was cleared. He proceeded in this way 

not to proclaim anything fixed until it was tried by 

the test of hypothesis. He was adept at clear 

deduction and there was never any doubt as to how 

he reached the end of his judgment which rarely had 

a redundant word in it. Compare this method with 

another, which is quite com mon. While the ideas are 

in correct sequence and the material facts set out 

clearly, both are clouded in such a mist of words and 

parenthetical asides that it is difficult to follow the 

line taken (Payler 103).  

The function of the judge:  

Is merely to find the right legislative provision, 

couple it with the fact situation. And bless the 

solution that is more or less automatically produced 

from the union. The whole process of judicial 

decision is made to fit into the formal syllogism of 

scholastic logic. The major   premise is in the 

statute, the facts of the case furnish the minor 

premise, and the conclusion inevitably follows. 

(Merryman 37)  

Clarity of diction is a necessary attribute of good 

judicial craftsmanship but this alone is not a 

sufficient proof of judicial excellence. Vagueness and 

generality of judicial decisions along with the 

vagueness of statutory text and context has led to 

the development of all appellate Law.  

Words are the material that the legal profession 

thrives on, and the painstaking study of words and 

their proper use have always been a part of the 

lawyer’s expedient skills. Many of the judges have 

been great masters of the spoken and written word 

and the Law reports given by them are a great 

treasury not only of the legal field but also of the 

literary arena. Many of the advocates, who have 

been good orators, made a lasting contribution to 

literature. The two greatest biographies in the 

English language were written by lawyers-Boswell’s 

Life of Johnson and Lockhart’s Life of Scott. Long ago, 

in Ben Johnson’s Every Man out of his Humor, the 

Inns of Court won the famous tribute as the nurseries 

of humanity and liberty, but they are equally famous 

for their literature as well as their Law (Birkett in 

Blom-Cooper ix). Since long, Law and literature have 

been closely associated. In ancient times in India, 

literature had the effect of legal sanction, for 

example, Smriti was a sort of constitution which fixed 

the ethical code. There was a sound social system 

where duties were divided according to the skills of 

individuals. Concepts of superiority and inferiority 

emerged afterwards. It can be said that though the 

Smriti laid out the code of conduct, yet it was 

literature also. Till date, Smriti is being quoted in 

legal pronouncements. Pieces of literature included 

in the judgments enrich their quality and impact. 

Benjamin Cardozo praises the English judges for their 

quotable good things, for pregnant aphorisms, for 

touchstones of ready application which together are 

‘a mine of instruction and treasury of joy’ (Birkett in 

Blom-Cooper) .The judgment of Mr. Justice Harman 

on the will of Bernard Shaw is a perfect example of 

the blending of Law and literature.  

Literature is used in the legal field as the 

support material for substantiation, 
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elaboration, exemplification and justification of 

the performer’s viewpoint and his role in the 

legal process. Judgment and corrective 

measures go together. This can be in the fo of 

declaration or suggestions. We get to know 

how well read the judge is from the way a 

decision is presented through elaboration in 

support of thought, language pause and the 

addition of human aspect, and we also 

understand that he looks at things from a  

human point of view. It is a general complaint 

that Law is something abstruse, entirely beyond 

human comprehension but there are writings 

which bridge the gap between the layman and 

the lawyer because in addition to the insight 

they provide into the Law, they also stand out 

as literature – direct, comprehensible and 

entertaining in their own right.  

Style of language differs from person to person. 

Justice Krishna Iyer is known for the use of a 

different language, which has its own 

uniqueness and impact. He has coined new 

words to express such thoughts as are 

conveyed by ‘juriconscience’ and ‘social lepers. 

He conveys his revolutionary thoughts by the 

use of metaphors and leaves an impact on the 

reader as well as the listener (Chander 67). But 

there has been much criticism of his language. 

Prof. Upendra Baxi is annoyed at the way J. Iyer 

Proceeds to trivialise historic phrases Nehru’s 

‘tryst with destiny’ or Frost’s ‘promises to keep’ 

or classic literary expressions like 

‘consummation devoutly to be wishes for’ or 

‘little brief authority’ or ‘infirm glory of the 

positive hour. (qtd. In Chander 68) K.N. Sharma 

has followed the middle path while 

commenting on the style of J. Iyer’s writings. He 

says,… the linguistic profligacies of Justice 

Krishna Iyer could be viewed by a grateful legal 

profession as a tolerable flirtation with glossary 

and words – lyrical romance … (qtd. In Chander 

70). Justice Tulzapurkar’s criticism of J. Iyer’s 

language is that: Writing of judgements need an 

analytical mind and smooth flow of language. 

The basic purpose of a judgement is to settle 

the controversy and to lay down the Law. There 

is a clear distinction between a judgement and 

a  

thesis. Thesis has to be all pervasive whereas a 

judgement is not to cover all the possible literature 

on the issue in hand. Judgement should always be to 

the point. To enrich the judgement with language 

style may not be very desirable. This is so because if 

one gets lost in the language web, one loses the grip 

over the main issue. The issue should be the main 

focus of the judgement and not the language. (qtd. 

In Chander 71)  

In his defence, Justice Iyer says that A judgement is a 

literary piece. If a thing becomes beautiful, why not 

quote poetry? It helps to drive home a point 

effectively and lends it literary grace' (qtd. in 

Chander 78), and he believes that at times when a 

new idea is to be introduced, you have to use a new 

word. When you read about rocketry during the 

moon-landing days, you referred to dictionary many 

a times.New words have to be coined for specific 

purposes to explain ideas.   

Literature has merged into legal writings when 

jurists use it on individual level to jus tify their 

points. But there has not been any substantial 

study of the language of Law in courts from a 

linguistic point of view. Thus, it can be said that 

though there is use of style in language yet legal 

register has not been widely explored.  
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Constitutional Safeguard 

Available To The Victim 

Of Rape 

Vaibhav Shrivastava, Bhagwat Singh, Chirag 
Sharma, Guruvachan Choudhary 

4th Year, BA.LLB.(HONS.) 

Manipal University Jaipur 

 

Introduction  

Rape is a harsh truth which is exist in the society for 

the long time. According to dictionary meaning the 

word ‘rape’ is the ravishing or violation of a woman.   

According to Section 375 of Indian Penal Code Rape 

is when a man commit rape who except in the case 

hereinafter excepted, has sexual intercourse with a 

women under circumstances falling under any of the 

six following description , that are as follows   

(1) Against her will  

(2) Without her consent   

(3) With her consent , when her consent has 

been obtained by putting her or any person in whom 

she is interested in the fear of death or of heart.  

(4) With her consent , when the man knows that 

he is not her husband , and that her consent is given 

because she believe that he is another man to whom 

she believes herself to be lawfully married   

(5) With her consent , when , at the time of 

given such consent , by reason of unsoundness of 

mind or intoxication or the administration by him 

personally or through another of any stupefying or 

unwholesome substance , she is unable to 

understand the nature and consequence of that to 

which she have given consent .  

(6) With or without her consent , when she is 

under sixteen year of age .   

Rape is a crime, which has a devastating effect on the 

survivors, it has been described as a worst 

nightmare. The rape survivors included depression, 

fear, guilt-complex, suicidal-action, diminished 

sexual interest etc. onces the person become afraid 

of the writes a victim, half the human race. Referring 

to the pitiable condition of the women in the society. 

It was observed by Justice S. Ahmad that 

“unfortunately a women in our country. Belongs to a 

class or group of the society who are in the 

disadvantaged position on the account of the several 

social barriers and the impediments and have 

therefore, been the victims of tyranny at the hand of 

the man with whom they unfortunately, Under the 

Constitution “enjoy equal status”. Women also have 

the right to life and the liberty, they also have the 

right to be respected and treated as the equal 

citizens. Their honour and the dignity can’t be 

touched or violated. They also have the right to lead 

an honorable and peaceful life. Rape is crime against 

the basic human rights and is also violative of the 

victim’s most cherished of the fundamental rights, 

normally, the rights to life contained in the Article 

21(8) of the Constitution of India  

I. Ingredients  

The essential ingredients of the Rape can be summed 

up as under   

1. There should be Sexual Intercourse and 

Penetration   

2. It should be against her will of the female   

3. It should be without her consent   

  

  

Legal provision for the rape victim  

- Section 228A(2) of Indian Penal Code, No 

person can disclose the name of the rape victim and 

if anybody disclose the name, he shall be punished 

with either description for a term which may be 

extend to two years and shall also be liable for fine.   
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- Section 114A(3) of Indian Evidence Act, 

presumption can be made as to the absence of the 

consent in the certain prosecution for rape.   

- Section 164A(5) of Code of Criminal 

Procedure, provides medical examination of the rape 

victim  

- Section 327(2)(6) of Code of Criminal 

Procedure there should be in camera trial for all the 

rape victims.   

Right to compensation of the victim  

Under Article 21 of the Constitution which guarantee 

as a phenomenon is on the rise to our society . This 

is the dangerous and can pose serious . However , 

the desire for the retribution the victim perceive that 

the criminal justice system will assured them justice 

and protection . The need to address cry of victim of 

crime , for whom in the preamble of the Constitution 

. The victims have the right to get Justice , to remedy 

for the harm suffered as result of the Crime . The 

Right is different from and Independent of the right 

for compensation , responsibility of which   has been 

assumed by the State in a society governed by the 

Rule of Law . But if the State fails in discharging the 

responsibility. The State must still provide a 

mechanism to for his injure is not ignored or 

defeated. Minimum Compensation should be Rs 

400000/- and in gang rape minimum Compensation 

is Rs 500000/- said by Hon’ble Supreme Court in the 

scheme framed by NALSA .   

In the case of S.S Ahluwalia v. Union of India  

expanded the meaning attributed to Article 21 of the 

Constitution, where the State fails to protect the life 

of the people , it could not escape the liability to pay 

the compensation to the victims .    

    International  Intensive   

Around the world, rape and sexual abuse are 

everyday violent occurrences which affect close to a 

billion women and girls over their lifetimes . 

However the pervasiveness of these crimes, laws are 

insufficient, inconsistent not systematically enforced 

and sometimes ,promote violence . Since Equality 

Now’s founding in 1992, we have worked with 

survivors of rape and sexual assaults to help them 

get justice and to push for the for the measures to 

bring at the end to this unacceptable crime . The 

report look at how laws around the world are still 

failing to protect women and girls for sexual violence 

.  

Landmark Judgement   

In the case of Delhi Domestic Working Women’s 

Forum v. Union Of India  . In tis PIL , the case at issue 

concerned six women who were sexually assaulted 

and raped in the passenger train . The Court set out 

new requirement for dealing with the Police with the 

rape victims , including that the victims be provided 

with the legal representative , informing the victim 

of all her rights before questioning her , and 

protecting her anonymity during the trail . The court 

also ordered that the criminal compensation board 

consider the totality of the circumstances , ranging 

from the emotional pain of the act itself to medical 

costs and emotional pain associated with any child 

that might result from the rape when setting out 

compensation to be paid .   

In the case of Bodhisattwa Gautam v. Subhra 

Chakraborty , the plaintiff in the criminal complaint 

alleged that she began an affair in April 1989 with 

Chakraborty while he was a lecturer and she was a 

student in Baptist Collage in Kohima ,  

Nagaland . She asserted Gautam professed his love 

and deceived her for sexual relation with false 

assurances that he  

would marry her after receiving his parents 

permission .  when she became pregnant in 

September 1993 , then he force her to get secret 

marriage ceremony conducted with the appearance 

of the authenticity  , well-knowing that the marriage 

was invalid . then the defendant to have an abortion 

and again in 1994 she have get abortion due to the 

pressured made by Gautam . Later in 1995 , he 

rejected her for the position of Lecture in Assam . In 
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1995 Chakraborty filed a criminal complaint against 

Gautam in the Court. She claimed that Gautam cause 

her to miscarriage during her pregnancies , induced 

her to deliver property , induced cohabitation 

through an unlawful marriage , conducted a 

fraudulent marriage ceremony and subjected her for 

cruelty causing her to serve the mental and physical 

suffering , in the violation of Section 312 , Section 

420 , Section 493 , Section 496 and Section 498-A of 

Indian Penal Code . Gautam attempt to quash the 

complaint was dismissed by the Guwahati High Court 

, and his re-petition in Hon’ble Supreme Court but it 

was dismissed . Thereafter the Supreme Court , 

taking notice of Chakraborty factual allegation in her 

criminal Complaint , examined the ability to compel 

Gautam’ payment of maintenance cost while the 

criminal processing were pending . Gautam denied 

all the allegation in the complaint and offered proof 

that he is unemployed and he is unable to pay the 

compensation to Chakraborty . The Court Noted its 

expansive authority under the Article 32 of the 

Constitution to enforce and to protect individual 

Fundamental Right , including its power to award the 

compensation for the violations , even if Chakraborty 

did not raise her Fundamental Right issue . It found 

that the action of Gautam is violated the 

Fundamental Right to liberty of Chakraborty , and 

Article 21 which is right to life ,  defined as the right 

to live with human dignity . Noting the social  barriers 

women face in India , and particularly the 

psychological and social consequence for the rape 

victim , the Court orders the creation of the Criminal 

Injuries . Compensation Board to cover the losses 

experienced by the victim of the sexual assault . It 

also issued a set of guidelines to help the indigent of 

rape victims who cannot afford the medical 

,Psychological and legal service consistent with the 

Principle of the UN Declaration of the justice for the 

victims of the Crime and abuse if power , 1985 . 

Hence , the Court ordered Gautam to pay sum of Rs 

1000/- per month in the maintenance cost to 

Chakraborty livelihood during the pending case , 

starting from the date of Complaint filed .         

Conclusion  

Yes, There is a  safeguard under Article 21 of the 

Constitution which everyone has right to life and she 

can the compensation of minimum Rs 400000/- as 

mentioned by the Supreme Court under the 

guideline given by NALSA. 
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Transliterated Version Of 

Trademark & Trade Mark 

Infringement 

Mitakshara Jain 

3rd Year, BA.LLB.(HONS.) 

Raffles University 

In some cases , defendant starts using the 

Transliterated version of Plaintiff’s Trademark in 

another language. In such a situation, does plaintiff 

have right to restrain the defendant. 

What does mean by transliterated version of 

Plaintiff’s trade mark? Let us understand this. Let us 

assume that Plaintiff’s Trademark is HIGH WALL. In 

such a scenario , if defendant starts using as a 

trademark , it will be called use of Transliterated 

version of Plaintiff’s Trademark in Hindi language. 

Question is this, whether the Plaintiff have any 

statutory right to restrain the Defendant from using 

Transliterated version of Plaintiff’s Trademark in 

another language? Section 29 of the Trademarks Act 

1999 Act defines as to what does amount to 

infringement. Let us see Section 29 of the 

Trademarks Act 1999. 

 

 Infringement of registered trade marks: 

A registered trade mark is infringed by a person who, 

not being a registered proprietor or a person using 

by way of permitted use, uses in the course of trade, 

a mark which is identical with, or deceptively similar 

to, the trade mark in relation to goods or services in 

respect of which the trade mark is registered and in 

such manner as to render the use of the mark likely 

to be taken as being used as a trade mark.  

A registered trade mark is infringed by a person who, 

not being a registered proprietor or a person using 

by way of permitted use, uses in the course of trade, 

a mark which because of: 

Its identity with the registered trade mark and the 

similarity of the goods or services covered by such 

registered trade mark; or 

Its similarity to the registered trade mark and the 

identity or similarity of the goods or services covered 

by such registered trade mark; or 

Its identity with the registered trade mark and the 

identity of the goods or services covered by such 

registered trade mark, is likely to cause confusion on 

the part of the public, or which is likely to have an 

association with the registered trade mark. 

In any case falling under clause © of sub-section (2), 

the court shall presume that it is likely to cause 

confusion on the part of the public. 

 A registered trade mark is infringed by a person 

who, not being a registered proprietor or a person 

using by way of permitted use, uses in the course of 

trade, a mark which:Is identical with or similar to the 

registered trade mark; and Is used in relation to 

goods or services which are not similar to those for 

which the trade mark is registered; andThe 

registered trade mark has a reputation in India and 

the use of the mark without due cause takes unfair 

advantage of or is detrimental to, the distinctive 

character or repute of the registered trade mark.A 

registered trade mark is infringed by a person if he 

uses such registered trade mark, as his trade name 

or part of his trade name, or name of his business 

concern or part of the name, of his business concern 

dealing in goods or services in respect of which the 

trade mark is registered. 

  

For the purposes of this section, a person uses a 

registered mark, if, in particular, he: 

Affixes it to goods or the packaging thereof; 

Offers or exposes goods for sale, puts them on the 

market, or stocks them for those purposes under the 



The Legal Thought (Vol.1 Issue 1) 
 

 
9 
 

registered trade mark, or offers or supplies services 

under the registered trade mark; 

Imports or exports goods under the mark; or Uses 

the registered trade mark on business papers or in 

advertising. 

 A registered trade mark is infringed by a person who 

applies such registered trade mark to a material 

intended to be used for labelling or packaging goods, 

as a business paper, or for advertising goods or 

services. 

 

If we take a close look at provisions of Section 29 of 

the Trademarks Act 1999, it emphasizes use of 

identical or similar Trademarks Act 1999. Besides this 

, Section 29 of the Trademarks Act 1999 also include 

unauthorized import, advertising, unfair advantage 

of and contrary to honest practices in industrial or 

commercial matters; etc, however there is no 

specific provision identifying the issue of use of 

Transliterated version of Trademark by the 

Defendant. Issue is this , can a plaintiff restrain the 

Defendant from using Transliterated version of his 

Trademark? 

Answer to this question can be found in Order dated 

06.05.2022 passed by Hon’ble High Court of Delhi in 

Suit bearing CS Comm No.288 of 2022 titled as 

Pepsico Inc. Vs Jagpin Breweries Limited and 

Another. 

This Suit was filed by the Plaintiff on the basis of 

proprietary right in the Trademark MIRINDA and 

user since 1959 abroad and in India since the year 

1997 in relation to manufacturing and distributing 

non-alcoholic beverages, packaged and aerated 

waters and snack foods. The Plaintiff also claimed to 

have trademark registration for MIRINDA since the 

year 1997 in India. 
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1 In some cases , defendant starts using the 

Transliterated version of Plaintiff’s Trademark in 

another language. In such a situation, does 

plaintiff have right to restrain the defendant. 

 

What does mean by transliterated version of 

Plaintiff’s trade mark? Let us understand this. Let us 

assume that Plaintiff’s Trademark is HIGH WALL. In 

such a scenario , if defendant starts using as a 

trademark , it will be called use of Transliterated 

version of Plaintiff’s Trademark in Hindi language. 

 

Question is this, whether the Plaintiff have any 

statutory right to restrain the Defendant from using 

Transliterated version of Plaintiff’s Trademark in 

another language? Section 29 of the Trademarks Act 

1999 Act defines as to what does amount to 

infringement. Let us see Section 29 of the 

Trademarks Act 1999. 

 

29. Infringement of registered trade marks: 

A registered trade mark is infringed by a person who, 

not being a registered proprietor or a person using 

by way of permitted use, uses in the course of trade, 

a mark which is identical with, or deceptively similar 

to, the trade mark in relation to goods or services in 

respect of which the trade mark is registered and in 

such manner as to render the use of the mark likely 

to be taken as being used as a trade mark. 

  

A registered trade mark is infringed by a person who, 

not being a registered proprietor or a person using 
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by way of permitted use, uses in the course of trade, 

a mark which because of: 

Its identity with the registered trade mark and the 

similarity of the goods or services covered by such 

registered trade mark; or 

Its similarity to the registered trade mark and the 

identity or similarity of the goods or services covered 

by such registered trade mark; or 

Its identity with the registered trade mark and the 

identity of the goods or services covered by such 

registered trade mark, is likely to cause confusion on 

the part of the public, or which is likely to have an 

association with the registered trade mark. 

In any case falling under clause © of sub-section (2), 

the court shall presume that it is likely to cause 

confusion on the part of the public. 

A registered trade mark is infringed by a person who, 

not being a registered proprietor or a person using 

by way of permitted use, uses in the course of trade, 

a mark which: 

is identical with or similar to the registered trade 

mark; and 

is used in relation to goods or services which are not 

similar to those for which the trade mark is 

registered; and 

the registered trade mark has a reputation in India 

and the use of the mark without due cause takes 

unfair advantage of or is detrimental to, the 

distinctive character or repute of the registered 

trade mark. 

 A registered trade mark is infringed by a person if he 

uses such registered trade mark, as his trade name 

or part of his trade name, or name of his business 

concern or part of the name, of his business concern 

dealing in goods or services in respect of which the 

trade mark is registered. 

  

For the purposes of this section, a person uses a 

registered mark, if, in particular, he: 

affixes it to goods or the packaging thereof; 

offers or exposes goods for sale, puts them on the 

market, or stocks them for those purposes under the 

registered trade mark, or offers or supplies services 

under the registered trade mark; 

imports or exports goods under the mark; or 

uses the registered trade mark on business papers or 

in advertising. 

A registered trade mark is infringed by a person who 

applies such registered trade mark to a material 

intended to be used for labelling or packaging goods, 

as a business paper, or for advertising goods or 

services, provided such person, when he applied the 

mark, knew or had reason to believe that the 

application of the mark was not duly authorized by 

the proprietor or a licensee.  

A registered trade mark is infringed by any 

advertising of that trade mark if such advertising: 

takes unfair advantage of and is contrary to honest 

practices in industrial or commercial matters; or 

is detrimental to its distinctive character; or 

is against the reputation of the trade mark. 

Where the distinctive elements of a registered trade 

mark consist of or include words, the trade mark may 

be infringed by the spoken use of those words as well 

as by their visual representation and reference in this 

section to the use of a mark shall be construed 

accordingly. 

 

If we take a close look at provisions of Section 29 of 

the Trademarks Act 1999, it emphasizes use of 

identical or similar Trademarks Act 1999. Besides this 

, Section 29 of the Trademarks Act 1999 also include 

unauthorized import, advertising, unfair advantage 

of and contrary to honest practices in industrial or 
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commercial matters; etc, however there is no 

specific provision identifying the issue of use of 

Transliterated version of Trademark by the 

Defendant. Issue is this , can a plaintiff restrain the 

Defendant from using Transliterated version of his 

Trademark? 

Answer to this question can be found in Order dated 

06.05.2022 passed by Hon'ble High Court of Delhi in 

Suit bearing CS Comm No.288 of 2022 titled as 

Pepsico Inc. Vs Jagpin Breweries Limited and 

Another.This Suit was filed by the Plaintiff on the 

basis of proprietary right in the Trademark MIRINDA 

and user since 1959 abroad and in India since the 

year 1997 in relation to manufacturing and 

distributing non-alcoholic beverages, packaged and 

aerated waters and snack foods. The Plaintiff also 

claimed to have trademark registration for MIRINDA 

since the year 1997 in India 

The Plaintiff filed the subject matter suit as they have 

came across use of Transliterated version of 

Plaintiff's Trademark MIRINDA in Hindi Language by 

the Defendants in relation to country made liquor. 

The Defendants have also filed Transliterated version 

of Plaintiff's Trademark MIRINDA in Hindi Language 

under no. 3471413 in Class 33, which was 

subsequently abandoned. 

 

The Hon'ble High Court Delhi after hearing the 

argument of the Plaintiff that use of Transliterated 

version of Plaintiff's Trademark MIRINDA in Hindi 

Language  by the Defendants amounts to 

infringement of the statutory rights of Plaintiff under 

Section 29 of the Trade Marks Act, 1999 and also 

amounts to misrepresentation and is calculated to 

cause damage to the Plaintiffs' common law rights 

and amounts to passing off was pleased to grant 

injunction in favour of the Plaintiff and against the 

Defendants. 

This in this case the Defendants were restrained 

from using Transliterated version of Plaintiff's 

Trademark MIRINDA in Hindi Language ि र िंडा. This 

Order of Hon'ble High Court of Delhi paves way for 

the Plaintiff to assert right in transliterated version of 

Plaintiff's Trademark MIRINDA in other Language. 
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Sterlization In India 

Forced sterilization is a term which we may have 

come across but have never paid heed to. Even upon 

the illegality of the same, in underdeveloped and yet 

developing nations, this is a menace/ crime is still not 

spoken about yet is largely prevalent. It is generally 

mandated by the government, where a section of the 

society as the very name suggests, is forced to be 

sterilized, which means that they are made incapable 

to reproduce. 

Common excuses being population control, gender 

discrimination, limiting the spread of HIV, ethnic 

genocide and transgenders gaining legal recognition 

of their gender. In this Paper we would attempt to 

look into the topic with greater detail along with 

delving into the possible solutions. 

Introduction 

Forced sterilization as a practice is generally 

mandated by the government, where a section of the 

society as the very name suggests, is forced to be 

sterilized, which means that they are made incapable 

to reproduce. This practice is, at the majority of 

times, involuntary and that men and women who are 

vulnerable and gullible in the society are coerced 

into the same. 

As stated earlier also, population control, gender 

discrimination, limiting the spread of HIV, ethnic 

genocide and transgenders gaining legal recognition 

of their gender are some common reasons or 

excuses that the followers of the peril give or use to 

defend themselves. This is generally done through 

some surgical methods which is also known as Tubal 

ligation.This very menace tends to jeopardize the 

health of many and that it violates the basic human 

rights of several people upon which this act is 

performed upon. Moreover, this is not only a human 

rights violation but also includes in its ambit features 

of violence, genocide, gender-based discrimination, 

torture and various other forms of crimes which are 

inflicted upon the injured. 

This leads to gross human rights violation as not only 

a single fundamental right is violated but as it is 

already stated earlier that all the rights are 

interlinked and interrelated. Several rights of such 

persons are as a result violated. 

Primarily, the most important right that is the Right 

to Life and Livelihood is violated while also breaching 

upon various other rights like that of the right to 

privacy, right to information, right to humane 

treatment, the right to family planning, right to a 

clean and healthy environment and various other 

rights are also encroached upon by the virtue of such 

an instance of forceful sterilization, when it is as the 

name indicates is without consent of the victim. 

 

Therefore, what the need of the hour is, is to address 

such issues. Several human rights bodies and 

activists along with the various government and non- 

governmental bodies, have been advocating for such 

rights at the state, the central and also at the 

international level and have not only set out 

standards and procedures for conducting search 

sterilizations but also helped in promotion of 

awareness and helped such persons for redressing 

the same issue, along with providing for the 

protection of survivors. 

Emergence of the ghastly practice 

The very recent case of fifteen women dying in the 

state of Chhattisgarh has dragged our attention 
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towards the horrifying act of forceful and careless 

practice of sterilization. 

 

We can trace back the history and the beginning of 

this gruesome practice to the 1970s where India, 

that is a developing country then had taken several 

loans which amounted to several millions from the 

Swedish International Development Authority, the 

World Bank, various international organizations like 

the United Nations Population fund and was severely 

high on the population rank and as a result looked 

forward to an effective Population control regime. 

So, the, then political leader Sanjay Gandhi, also the 

son of our very known former Prime Minister, Indira 

Gandhi during the period of emergency that is the 

year of 1975 where all the civil liberties could have 

been said to be done away with, started this ghastly 

practice of forceful sterilization. He emphasized on 

sterilizing poor men from villages and other 

backward regions. There have been instances 

recorded, where men would be dragged and 

tortured at such camps and forcefully held captive so 

as to sterilize them through forceful surgeries. 

IJRC'S Advocacy Support 

Here we will discuss about the support of 

international justice resource centre which has show 

its efforts to stop forced sterilization with amicus 

curies brief in case of I V Vs BOIVA [1] before the 

international court of human rights. They prompted 

the view of forced sterilization is the violation of the 

human rights, how the life of a human being is in risk 

due to this forced sterilization. They urged their 

views and demanded for the specific laws on 

sterilization. They had done partnerships with many 

countries so that this illegal process can be 

abandoned by countries, and this should be done on 

legal basis. 

Among all the countries India was the first country to 

initiate the programmed of family planning with the 

main motive to control the increasing population of 

country in 1950. In the course of this programmed 

the government of our country implemented many 

different types of contraceptive methods such as use 

of condoms, IUD, diaphragm and sterilization, so that 

the population can be controlled. During the period 

of emergency as 8 million of cases were found of 

sterilization. 

 

Among all these contraceptive techniques 

sterilization has reached so far in popularity and it 

was found that most of these cases were without the 

consent of patient as mass of the population were 

suffered from forced sterilization and many of them 

were among men. As it was found mass forced 

sterilization the technique of family planning moved 

toward family welfare program which gave result of 

female sterilizations the better and only way to 

control population. After this more than half of the 

population of the country depend upon the female 

sterilization. 
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History of Hijab 

In Quran there is written that the Women in 

mohamadden law the Women has covered there 

whole body because the women has no right to show 

there body to anyone so no one can disturb them or 

no one can harm them or tease them for there body 

In Quarn it says that the reason for wearing a hijab 

because no one can sees the wife of mohameedain 

and who believe in Islam says that  the all women are 

mother of normal being and who are the wife of 

prophet. In 627 CE there is no custom of wearing 

hijab because there is no reason of wearing Hijab. So 

that we can say that Islamic people are more 

orthodox in regard to there women and they are very 

much rigid to there religion. 

Countries which are involved banning on hijab and 

others they are France, Russia,Shri lanka  

Under Article 25 it says that every one has its own 

right to follow there religion belief but if comes to 

the school or any educational Institution it says that 

all student have wear same uniform whaterever 

religion they follow. 

What is the meaning of Hijab? 

A hijab is a cloth which cover the women body fully 

through head and chest whenever they go outside 

with there husband or others they have to cover 

there full body. There is another interpretation that 

if women goes outside with the husband they have 

to seclusion of women in public sphere, Whereas a 

metaphysical dimension which means that separate 

the world  men from God. For some the reason which 

says tat it cover the women modesty, unchaste and 

other thing in front of man. The Quran says that if 

women has to go in front of men  She has to cover 

her body in mohhamadeen  law. She has to wear the 

hijab that will separate the curtain when some men 

came to the house of mohhamadeen the women has 

not come in front of men. 

What is hijab controversy  

On Thursday afternoon the 3 judge bench of 

Karnataka high court comprising the chief justice 

Ritu raj awasthi, Justice Krishna S dixit, Justice Jm 

khazi heared petition that the student is protest the 

court may allow interim order to pass the school to 

open but   instead that the student avoid a religious 

matter in wearing the clothes until the court verdict 

came. The controversy came a big fire in the 

Karnataka which uphold the Karnataka government 

and proof that Karnataka Muslim is not sit quietly. 

The Hijab controversy makes a vow in the whole 

country and the matter go in the Supreme court. 

Supreme court also says that the case matter is 

related to the religious belief and moreover a 

political issue rather than the religious belief. The 

hijab controversy has started in late December when 

the muslin girl has not wanted to go in the school 

premises and the school premises stop the girl then 

it will hurt the sentiment of that girl and She used to 

fight and saying that the Girl has also right to wear 

hijab and buraqh in the premises. 

Hijab judgment 

The court earlier passed an interim order allowing 

the opening of colleges but insisted that the students 

avoid wearing religious clothes until the court 

pronounce a verdict on the matter. Case transferred 

to a larger bench.  
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On February 9, the Karnataka High Court referred the 

issue to a larger bench and the full bench began 

hearing the matter on February 10. The court further 

requested the media to abstain from reporting any 

observation until a final judgment is passed. What do 

petitioners argue? 

While the students of state-run PU college are 

regularly wearing their head scarf over the uniform, 

the school administration insisted they remove 

iarge. 

The petitioners have been facing discrimination in 

their classes since December 2021 and were barred 

from entering the classrooms. They stated that the 

head scarf is a part of their religious and cultural 

practice. 

 No provision of uniform in the Karnataka Education 

Act.  

Advocate Hedge puts out the fact that the Karnataka 

Education Act doesn’t prescribe uniform and thus 

there’s no question of any penalty for want of 

uniform or for an infraction of a uniform. 

It is to be noted that there’s no provision for 

uniforms in the Karnataka Education Act. However, 

the state government has passed an order that all 

educational institutions shall decide their uniforms.  

What are the court properly assimilated in the Quran 

.The Advocate General said that on 11 th day of the 

court proceeding said that in Quran that all 

governmental institutional ban all religious clothes 

and wear the same Uniform for all student but in 

court the argument go for a long but the conclusion 

is that the ban the all religious uniform and wear a 

same Uniform which good for all and there is no fight 

and no casualty is there and if someone faces any 

problem than they has right to go to court. And not 

come to the school 

 

Uniform was prescribed in 2013 AG tells High Court  

The Issue was settled on Uddipi Collage. There was a 

Uniform prescribed on 2013-2014. But on 31 st dec 

when Girls says that they are not enter in the collage. 

When the girls says that the CDC considered on 1st 

Jan. Since 1985 the girls wear hijab which were ban 

on school but few Parents says that they send there 

children by wearing hijab because it is in the custom 

or religion so that they can t avoid it to wear and they 

have to wear in School. After CDC reached out to the 

court that the sensitivity of the issue of constitute a 

high level committee and decide the matter in the 

school. We asked the School to says quo warrant for 

the time being in School. 

Hijab not essential practice under Islam, AG tells high 

court 

Advocate General argue that the Karnataka high 

court says that government has a taken that hijab is 

not essential part in Muslim law. 
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Introduction   

In India there are total 1350 prision in India including 

Central Jail , District Jail, Sub Jail, Women Jail and an 

open jail and in which there are about 5 lack 

prisoners in this jail.  In India about 70% of prisoners 

are under trail under Section 428 and Section 436A 

of the Crpc. There are many cases in which Police 

have illegal detension.   

Right of Prisoners   

 The Prisons Act of 1894 is the first legislation 

regarding prison regulation in India. This Act was  

mainly focus on reformation of Prisoner in 

connection with the Right of Prisoner. Following 

Section  for the Right to Petition are as follows: -  

• Under Section 4 of Prisoner Act there should 

be accommodation and Sanitary condition 

for Prisoner.   

• Under Section 7 of Prisoner Act there should 

be provision for the shelter and safe custody 

of the excess number of prisoners who 

cannot be safely kept in any prison   

• Under Section 24(2) of Prisoner Act there 

should be Provision relating to the 

examination of prisoners by qualified 

Medical Officer   

• Under Section 27 of Prisoner Act there 

should be Provision relating to separation of 

Prisoners, containing female and male 

prisoners, civil and criminal prisoners and 

convicted and undertrial prisoners   

 

 

• Under Section 31 and 35 of Prisoner Act 

there should be provision relating to 

treatment of undertrials, civil prisoners, civil 

prisoners, parole and temporary release of 

prisoners   

Right of Fundamental Right   

Various Fundamental Right under Article 14, Article 

19, Article 20, Article 21 and Article 22 of 

Constitution which deals with right of Prisoners.   

 

• Article 14 deals with right to equality which 

provides equality before Law and equal 

protection under law to all persons .   

• Article 21 deals with right to life and 

personal liability .   

 

 

• Article 20 deals inter alia  with two things , 

firstly it prohibits double jeopardy , that is , 

no person should be convicted for same 

offence twice . Secondly , it prohibits self-

incrimination that is no one can be 

compelled to be witness against himself .   

 

• Article 22 provides that a person must be 

produced before magistrate within 24 hours 

of his arrest and must be provided with a 

counsel of this own choice   

 

 

• Article 19 provide that a person have right to 

speech and other rights under this.   
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Right to live with Human Dignity  

  Under Article 21 of Constitution which 

guarantee the life and personal liberty to all person 

(including   prisoners ) . It also Guarantees the 

right of persons to life with human dignity . Therein 

are included ,   all aspects of the life which go to 

make a person’s life meaningful , complete and 

worth living .  

 In the case of Francis Coralie Mullin v The 

Administration , Union Territory of Delhi . The 

Supreme  Court held that the right to life and liberty 

including the right to live with human dignity and 

therefore  a detainee would be entitled to meet with 

his family members , friends and lawyer without 

severe  restrictions . Court stressed upon the need of 

permitting the prisoners to meet their friend and 

relatives.  The court held that the prisoner or 

detained could not move about freely by going 

outside the jail and  could not socialize with person 

outside the Jail .   

 

Right to Speedy Trial  

 

 Speed trial is a fundamental right which implicit the 

guarantee of life and personal liberty enshrined  

under Article 21 of the Constitution and any accused 

who is denied this right of speedy trial is entitled  to 

approach to the Supreme Court under Article 32 for 

the purpose of enforcing such rights and this  Court 

can discharge of its constitutional obligation has the 

power to give the necessary direction to the  State 

Government and other appropriate authorities for 

securing the right to the accused .    

 

 In the case of Hussainara Khatoon v. Home Secretary 

State of Bihar   it was held speedy trial as part  of 

Article 21 of the Constitution guaranteeing right to 

life and liberty . The Apex Court in this case  observed 

that if a person is deprived of his liberty under a 

procedure which is not reasonable fair and  just such 

deprive would be violative of his Fundamental Right 

under Article 21 and he would be  entitled to enforce 

such Fundamental Right and secure his release . The 

case pertained to state of  undertrial prisoners in 

Bihar who were languishing in Jail for several year.   

 

Right of Undertrial Prisoners  

 Rights of Undertrial Prisoners are as follows   

• Right to Speedy Trial :-  

In the case of Hussainara Khatoon v Home Secretary 

, State of Bihar given above , while  dealing the case 

under trials who had been suffering from long-term 

held that a procedure which keeps such large 

number of people behind bars without trial so long 

cannot possible be regarded as reasonable , just or 

fair so asto be in conformity with the requirement of 

Article 21  

 

• No Handcuffing :-  

In the Absence of justifying circumstances an 

arrested person or under trail prisoners should not 

be subjected to handcuffing . In Prem Shankar Shukla 

v. Delhi Administration7 , held that when the 

accused are found to be educated , selflessly 

devoting their work to public good on bailable 

offence there is no reason for handcuffing while 

taking them prison to the Court   

 

• Right to Legal Aid :-  

In the case of Madhav Hayawadanrao Hoskot v. State 

of Maharashtra8 , Three Judge bench of the Supreme 

Court reading Article 21 and Article 39-A , and 

Section 142 and Section 304 of IPC declared that the 

Government as under duty bound to provide legal 

service for the accused person   

• Rights Against inhuman treatment of Prisoners :-  
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Article 21 provides that no person shall be deprived 

of his life or personal liberty except according to the 

procedure established by the law . And human rights 

is a part and parcel of dignified life . So that the 

expression of personal life including guarantee 

against torture and assault by the State   

 

 In the case of A.K. Gopalan v. Union of India9 the 

petitioner was Communist leader was detained  

under the Preventive Detention Act , 1950 . He was 

challenged that the validity of his detention under  

the Act on the ground , that it was violative of his 

right to freedom of movement under Article 19(1)(d)  

which is the very essence of personal liberty 

guaranty by Article 21 of the Constitution   

 

Right to be released on the due date   

 Any person who have completed his sentence given 

by the Court of should be release on the due date.  

It’s a fundamental right of the prisoner that 

he/should be release from the prison after 

completing his  Sentence . It’s a duty of Jail to 

maintain the register of every prisoner and have to 

update every day by  the Jailer . If the Prisoner have 

not been release on the due date then it would be 

illegal detention .  Also the High Court have the 

power to release the prisoner on Pardon .    

 

Delay in release and Illegal Detention   

 The Supreme Court held that a person acquitted by 

the court but have not been released from the Jail  

by the authority for the 14 years of his precious life . 

The Supreme Court was first shocked by the  sordid 

and disturbing State of affair disclosed the writ 

petition for habeas corpus  filled by the  petitioner 

for the release of a person for the unlawful detention 

, who was already acquitted by the  court more than 

14 year ago . According to the petitioner also asked 

for compensation of illegal  incarceration in which 

the detenue have lost his 14 years of life behind the 

bars even though he was  acquitted by the court . The 

Supreme Court held the following principle in its 

Judgement – (1) The  monetary compensation for 

violation fundamental rights to life and personal 

liberty can be determined  and (2) It infringement of 

fundamental rights cannot be corrected by any other 

methods open to  Judiciary , then right to 

compensation is opened . The Court granted interim 

relief amounting of Rs  35000/- to petitioner and also 

rights to file regular suit to file suit in the ordinary 

court to recover  damages from the State and its 

erring official for taking away his precious 14 years of 

independent life  which could never come back . The 

court was directed the subordinate court to hear the 

case on the  merit based . The Supreme Court have 

opened the remedy in the monetary form where 

there is no other  way to correct it in the violation of 

the Fundamental Right . We must not assess that the 

Supreme Court  has given only Rs 35000/- as a 

compensation for the darkest 14 year of illegal 

detention but as it was  habeas corpus writ and 

Supreme Court is also bound within the Law.   

 

Compensation      

 

 When a person by the final decision has been 

convicted of a crime offence and when subsequently 

his  conviction has been reserve or has been 

pardoned on the ground that new discovered fact 

shows  conclusively that there has been a 

miscarriage of Justice , the person who has suffered 

the punishment  as a result of such conviction shall 

be compensated according to law , unless it is proved 

that the non disclosure of the unknown fact in time 

is wholly or partly attributable to him . The hon’ble 

Supreme  Court have been particular in the 

safeguard the plight  of the prisoners . While 

enhancing the amount  of the compensation from Rs 

1000/- awarded by the High Court to Rs 30000 for a 

delinquent subjected  for three months of illegal 

detention , the Supreme Court have held that , the 

payment of compensation  in such cases is to 
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understood in the broader sense of proving relief by 

an order of making monetary  amends under the 

public law for the wrong done due to breach of 

public duty of mot protracting the  fundamental 

rights of the citizens . The Compensation is in the 

nature of the exemplary damages  awarded against 

the wrong doer for the breach of its public law duty  

. The Supreme Court held that  a person cannot be 

illegally detained in the prison without any 

Justification . If any person is detained  is illegal , he 

shall be entitled for the Compensation . The Prisoner 

in India were the castaways of the  society and the 

prison authority showed a callous disregarded for 

human values it their behaviour with  them and a 

total disregarded for their basic human rights . Their 

attitude and behaviour were an affront  to the 

dignity of human being.  

 

Landmark Judgement    

 In the case of Rudul Sah v. State of Bihar12 it was a 

public interest litigation case filled in the Supreme  

Court under Article 32 of Constitution .The petition 

sough the release of Rudul Sah from illegal  detention 

, and also ancillary relief such as rehabilitation and 

Compensation . Rudul Sah languished in  

 Jail for 14 year after his acquitted . when the PIL was 

hearing in the Court , Rudul Sah have been  

 Released . However , he sought ancillary relief 

including the payment of his rehabilitation , future  

medical expense and compensation for his illegal 

incarceration from the State . The Court directed the  

State to show cause for the petitioner’s detention in 

relation to his ancillary claims , and received a  much 

delayed response in defence of the incarceration 

from the State Jailor . The Court viewed the  State 

response as a callous afterthought with no true basic 

in fact and thus held that the petitioner  detained 

was wholly unjustified . Next , the Court examined 

whether , under its remedial powers it  could 

adjudicate the petitioner claims for ancillary relief . 

The Court reasoned that Article 21 guarantee  of this 

right to life and personal liberty would be stripped of 

its signification content if the Court have  limited for 

passing the order releasing individual illegally 

detained . The Court held that the rights to  

compensation is some palliative for the unlawful acts 

of instrumentalities which act in the name of  public 

interest and which should be present for their 

protection the power of the State as a shield . The  

Court ordered the State to pay Rs 30000/- to the 

petitioner as an interim measure , in addition to the  

Rs 5000/- already paid , noting that the Judgement 

did not preclude the petitioner from bringing future  

lawsuits against the State and its official for 

appropriate damages relating to his unlawful 

detention .   

 

Conclusion   

Taking the above Judgement of Rudul Sah v. State of 

Bihar , it was found that the police have illegal detain 

Mr Rudal Sah after the complitation of his Sentence. 

He was Convicted for his wife murder in 1953. In 

1968 the Additional District Judge Directed to 

release him from the jail but till 1982 he was not 

release then the PIL filled in court for the release of 

Rudal sah and provide maintance for the period he 

was illegal detain by the Police. The Court Order to 

Provide the maintance for the Illegal Detension by 

the State.   
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Right of accused to have recourse of a lawyer of his 

choice in a criminal trail and also in appeal with 

reference to article 21, 22, and 39-A of the 

constitution of India read with              section 303 of 

the Code of Criminal Procedure. 

 

Introduction: 

Article 22(1) of the Constitution of India conveys that 

when the accused is in a position to 

Exercise the choice meaning thereby he is capable of 

engaging a lawyer of his choice, in that case, no court 

can deny him that right. Such a right is inherent. But 

when the accused is not in a position to engage the 

services of a lawyer and prays before the court that, 

he be provided a lawyer at the state expense, then it 

would be choice of the Court and not of the accused 

to choose the lawyer fordefending him at the trial. 

Article 22(1) of the  Constitution and section 303 of 

Cr.PC provides that the accused will have the choice 

in the matter of his counsel for his defence and it 

would be his right to get himself defended through 

such a lawyer, yet the provision of section 304 Cr.PC 

cannot be construed to mean that the court is under 

any legal obligation to permit theaccused to exercise 

such choice even when the accused cannot himself 

engage a lawyer and thecourt is required to provide 

him a counsel. In that situation, there is no right 

available to the accused to still choose the lawyer, 

whereas in the first situation he cannot be denied 

the right of hischoice and cannot be compelled or 

forced to engage a lawyer or to get defended by a 

lawyer, notof his choice. It is the choice of the 

accused in that situation that has been granted by 

the provisions of 303 of Cr P.C and Article 22 of the 

Constitution. 

 

 

 

Right to legal Aid under various Statutes: 

Right to free legal aid or free legal service is an 

essential fundamental right which is guaranteed by 

the reasonable, fair, and just liberty under Article 21 

of the Constitution 

Of India, which says, “No person shall be deprived of 

his life or personal liberty except according to 

procedure established by law.”Article 39-A directs 

the state to ensure that the operation of the legal 

system promotes Justice on a basis of equal 

opportunity, provide free legal aid by suitable 

legislation or schemes or to ensure that 

opportunities for securing justice are not denied to 

any citizen by reason of economic or other 

disabilities. 

The Cr.PC, 1973 provides for legal assistance at the 

state expenses only to the accused who 

Faces trial in a session’s court. The stage before the 

trial and after its conclusion is not accounted for by 

Sec. 304(1). Hence, we have to look into the Legal 

Services Authorities Act, 1987 and Regulations and 

Rules made there under since 1995. 
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A separate legislation, the Legal Services Authority 

Act, 1987 has been enacted to constitute 

The legal services authorities and to provide free and 

competent legal services to the weaker 

Sections of the society to ensure that opportunities 

for securing justice are not denied to any citizen by 

reason of economic or other problems .Providing 

free and competent legal aid in a criminal trial is a 

globally accepted and recognized phenomena and 

fundamental human right. Montesquieu, a political 

philosopher said that “’in the state of nature all men 

are equal, but they cannot continue in this equality. 

Society makes them lose it, and they recover it only 

by protection of law.” The protection of law 

regarding poor, illiterate and weak person is 

important to ensure equal Justice, legal aid . It is one 

of the means to ensure that the opportunities for 

securing justice are not denied to any person by 

reason of poverty, illiteracy etc. 

 

The target of Article 14 is to prevail justice but this 

guarantee of equal justice is meaningless if the poor 

or weak person cannot enforce their rights because 

of their poverty or illiteracy or weakness so Legal aid 

is free legal assistance to the poor and weaker 

section of society with the object to exercise the 

rights given to them by law Justice P. N Bhagwati has 

rightly said that “ the poor and illiterate should be 

able to approach the courts and their ignorance and 

poverty should not be an impediment in the way of 

their obtaining justice from the courts”. 

 

The summed provisions of Articles 14, 21, 22(1) and 

39-A and provisions of section 304 of the Cr.PC and 

the provisions of the Legal Services Authorities Act, 

1987, In particular section 12, provides the situation 

and criteria for giving legal services. It is not the type 

of charge or the nature of offences committed, but 

the disability of the accused on account of indigence, 

illiteracy or any other disability of the accused which 

makes him supposed to free legal service s at the 

cost of the state. 

Judicial Pronouncements on Legal Aid: 

In Sukdas vs. Union territory of Arunachal Pradesh 

AIR 1986 SC 991,  

The Supreme Court reaffirmed the right of legal aid 

as fundamental right and observed: “It may, 

therefore, now be taken as settled law that free legal 

assistance at state cost st fundamental right of a 

person accused of an offence which may involve 

Jeopardy to his liter personal liberty and his 

fundamental right is implicit in the requirement of 

reasonable, fair and reasonable procedure 

prescribed as under Article 21. It must be recognized 

that there may be cases Involving offences such as 

economic offences or offences against law 

prohibiting and may require that free legal services 

may not be provided by the state. 

 

In this case, the Additional Deputy Commissioner 

had not informed the appellants that they were 

entitled to legal aid, I here tore, the appellants 

remained unrepresented by a lawyer, and the trial 

had resulted in conviction. The courts held that it was 

a violation of the fundamental right under Article 21 

and so the tral was vitiated. Consequently, the 

conviction and sentence recorded against the 

appellant were set aside. 

 

In Nandani Satpathy vs. P.L. Dani (1978(2) SCC424| 

 The Hon’ble Supreme Court laid down certain 

guidelines about right of accused to consult an 

Advocate. Legal aid as  a vehicle of equal justice is an 

essential component of procedure for delivery of 

Justice. The absence of proper and fair trial is a 

violation of fundamental principles of judicial 

procedure. 

The obligation to provide free legal services to a 

person not only arises when the trial 
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Commences but also when the accused for the first 

time is produced before the Magistrate. 

Hon’ble Supreme Court in Mohd. Ajmal Mohd. Amir 

Kasab @ Abu Mujahld vs. State 

Of Maharashtra [Criminal Appeal No. 1899-1900 of 

2011] 

In Rajoo@ Ramakant Vs. State of M.P. |(2012) 8 

SCCS53]  

It was held by the Hon’ble Supreme Court that all 

poor accused must be given free legal assistance, 

irrespective of the severity of the crime attributed to 

them, at every stage of the three-tier justice delivery 

system and could not be restricted to that stage only. 

Neither the constitution nor the Legal Services 

Authorities Act makes any distinction between a trial 

and an appeal for the purposes of providing free 

legal aid to an accused or a person in custody. This 

makes it abundantly clear that legal services shall be 

provided to an eligible person at all stages of the 

proceedings i.e., state of trial as well as appellate 

stage. It is also important to note that in view of the 

constitutional mandate of Article 39-A legal services 

or legal aid is provided to an eligible person free of 

cost. 

 

In  Mohd. Hussain Julfikar Ali Vs. The Stale (Govt. of 

NCT Delhi) ((2012) 9 SCC408|  

The petitioner was an illiterate foreign national and 

was unable to engage a counsel to defend him. In this 

case, the accused was denied legal assistance. The 

Hon’ble S.C. held that it is the duty of the courts to 

ensure that the accused was dealt with Justly and 

fairly by keeping in view the principles of the criminal 

Justice system. The right involved herein is of such 

nature that the denial of such right amounts to the 

denial of due process of law. A trial held without 

offering legal aid to an indigent accused at state cost 

will be vitiated and conviction will be set aside.  

 

In Khatri V. State of Bihar I (1981) ISCC 635 

In this several petitions were filed under Article 21 

on the allegation that they were blinded by the 

police while they were incustody. The Hon’bl 

Supreme Court emphasized the State Governments 

cannot avoid their constitutional obligation to 

provide free legal service to poor accused by 

pleading financial or administrative inability. A trial 

held without offering legal aid to an indigent accused 

at stale cost will be vitiated and conviction will be set 

aside. Providing free legal service to the poor and the 

needy Is an essential element to any reasonable, fair, 

and just procedure. The provision of legal aid is 

fundamental to ensuring access to courts. The 

accused can also claim free legal aid at the appellate 

stage. The court took the view that the right to free 

legal aid would be Illusory for the indigellaccused 

unless the trial Judge informs him of such a right. 

 

In Sheela Barse V Union of India (1986) 3 SCC 596| 

 The petitioner Sheela Barse Was a journalist and 

activist for prisoners rights informed the Supreme 

Court that out of the 15 women prisoners that she 

interviewed at Bombay Central Jail, five admitted 

that they had been assaulted in police lock up. It was 

pointed out that the arrangements for providing 

legal assistance to prisoners were inadequate. It was 

held that failure to provide legal assurance to poor 

and impoverished persons violates constitutional 

guarantees. 

Article 39-A (Directive Principles of State policy) casts 

a duty on the State to secure the operation of a legal 

system that promotes justice on the basis of equal 

opportunity. The right of legal aid is also a 

fundamental right under Article 14 (Equality before 

law) and 21 (Right to life and personal liberty) 

In Indira Gandhi V Raj Narain [AIR 1977 SC 69] 

The general parliamentary elections held in 1971 

was won by the appellant over the nearest rival Raj 

Narain which was challenged. The Court held “Rule 
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of Law is a basic structure of Constitution of India. 

Every individual 1sguaranteed the rights given to him 

under the constitution. No one should be 

condemned unheard. In absence of legal aid, a trial 

is vitiated. 

 

In M.H. Hoskot V St. of Maharashtra AIR [1978 SC 

1548 

 The petitioner was convicted for an offence under 

IPC by the sessions court. High Court dismissed the 

appeal. Petitioner underwent the full period of 

imprisonment and filed an SLP along with a petition 

for condonation of delay contending that he had not 

received the certified copy of the judgment through 

the jail authorities. Even though the jail authority had 

received it, it was never delivered to him and 

because of this , he lost his right to appeal. It was 

held: “If a prisoner sentenced to imprisonment is 

virtually unable to exercise his constitutional and 

statutory right of appeal inclusive of special leave to 

the SC for want of legal assistance, there is implicit in 

the court under Article 142 read with Articles 21 and 

39-A of the Constitution, the power to assign counsel 

for such imprisoned individual for doing complete 

Justice. It was the State responsibility to provide free 

legal services to the prisoners who is indigent and 

disabled in securing legal services, where it is 

required for justice.’  

 

 

From the above discussion of constitutional 

mandate, legal provisions and various decisions of 

Hon’ble Supreme Court it is now well settled that the 

accused has the choice of his counsel for his defence 

in trial stage or appellate stage if he is capable of 

engaging a lawyer of his choice and he cannot be 

compelled or forced to engage a lawyer or to get 

defended by a lawyer, not of his choice. But when 

the accused is not in a position to engage the services 

of a lawyer and prays that he be provided a lawyer at 

the state expense, then it would be choice of the 

court/Legal Services Authority and not of the 

accused to choose the lawyer for defending him at 

the trial or in appeal. 
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Bankruptcy refers to a legal position where a 

Company, Individual, or a Partnership Firm is unable 

to repay their outstanding debts to the Creditors. Once 

a Company, Partnership Firm or an Individual is in 

such a situation, wherein he is unable to pay his dues 

and/or his liabilities have multiplied much more than 

his assets; an Insolvency Proceedings are Initiated. 

Failure to pay debts creates a sickness that needs to 

be rectified as early as possible for the proper future 

working of a company and for the rights of such those 

who provide debt. 

 

For a debt to be rectified, stress must be quickly 

detected so that a solution or resolution can be done 

for such sickness. The debts can be Financial, in form 

of goods, services, employment, or dues to any 

Government under any Law. The sole object of 

Insolvency Law is to ensure that the Creditors are in 

a position to secure their amount without closure of 

the Industry. 

Insolvency Law has a two-fold purpose: 

i. to give relief to the debtors from the 

harassment of his creditors who's claim he is 

unable to meet & 

ii. to provide machinery by which creditors who 

are not secured in the payment of their debts 

are to be satisfied 

 

It is based on the Roman Principle 'Cessio boborum' 

i.e. surrender by the Debtor of all his goods for the 

benefits of his creditors in return for the immunity 

from the court process.1 

History of Insolvency and Bankruptcy Laws in 

British India and Independent India 

The Law of insolvency in India owes its origin to 

English Laws. Before the British came into India 

there was no indigenous law of insolvency in India.2 

The statutes passed in the 16th Century and 

subsequent years contained only rudimentary 

provisions as to bankruptcy. 

 

British Parliament has subsequently passed 

Bankruptcy Acts in 1849, 1869, 1883, 1914. In India, 

the necessity of Insolvency law first felt in towns 

where major trade was carried out by the British i.e. 

in Bombay, Calcutta, and Madras. In 1828 when 

Statute 9 (Geo IV c. 73) was passed in India and it is 

said to be the beginning of the Insolvency Legislation 

in India. The enactment was originally intended to 

last for 4 years but was eventually extended till 1848. 

Under this Act, the first insolvency court presided by 

Judge of the Supreme Court was established in the 

Presidency towns for relief of insolvent debtors. 

 

The insolvency court used to sit as and when required. 

In 1848, the Indian Insolvency Act was passed on the 

lines of Bankruptcy Statutes then in force in England 

to solve the dispute of Insolvent debtors and find out 

ways for amicable resolutions. After the enactment of 

The Indian High Court Act, 1861 all presidency 

towns were abolished and the present High Courts 

were set up and these HC had the jurisdiction of 

Insolvency cases. 

 

While there was separate Insolvency legislation for 

the Presidency towns there were no such Legislations 

for the Mofussil areas. In 1877 an attempt was made 

and an amendment in form of some rules in Chapter 

20 was added in CPC of 1877. This conferred District 

Court jurisdictions to entertain insolvency petitions 

and grant discharge. The Provincial Insolvency Act, 

1920 is the Act in force for the Mofussil area.3 The 

1848 Act was found to be inadequate to meet the 

changing conditions and The Presidency Towns 

Insolvency Act, 1909 was enacted for dealing 

Insolvency and Bankruptcy of an Individual Person & 

Corporate Person Under this enactment, a jurisdiction 
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was provided to the Single Judge4 of HC of Specific 

Presidency Towns i.e. Bombay, Calcutta, and 

Madras. 

 

Presidency Act provided for an appointment for an 

officer called the Official Assignee in each of the 

Presidency Towns to whom all the property of the 

insolvents was vested 5 & under the Provincial 

Insolvency Act an official receiver u/s57 was 

appointed and his appointment was not obligatory. 

Where an Official Receiver was not appointed, a Bar 

member was appointed on an ad-hoc basis as a 

Receiver & when no receiver was appointed the 

property vest in the court.6 

 

Such vesting of was not convenient and it was 

decided that this system be abolished and system 

under Presidency towns Act be adopted all over India. 

There are two relevant provisions under the Indian 

Acts are Section 7 of Presidency Act and Section 4 of 

Provincial Act. Calcutta HC in the case7 held that 

insolvency court should decline to entertain claims 

against third parties that do not assign to Insolvency. 

A similar view was taken under Provincial Act by 

various High Courts.8 These two legislations 

continued in force until recently and were repealed by 

the I&B Code. 

 

In wake of sickness in the country's industrial climate 

in the eighties, the Government of India in 1981 set 

up a committee of experts under the Chairmanship of 

Shri T. Tiwari. Based on the recommendations of the 

committee Sick Industrial Companies Act,1985 was 

enacted. The main objective of the Act was to 

determine sickness and expedite the revival. SICA 

applies to both Private and Public sectors owning 

Industrial Undertaking as specified in the First 

Schedule of IDR Act, 1951 The Industries which have 

existed for five years and incurred a total loss equal 

to or exceeding its net worth at the end of the financial 

year were considered to as sick. 

 

This Act was repealed in 2003. Entry 32 of List II 

deals with ''incorporation, regulation and winding up 

of corporations, other than those specified in List I. 

With these powers provided, The Companies Act, 

1956 was the first Insolvency Legislation enacted. 

However, the Act did not refer insolvency or 

Bankruptcy of Corporate it only referred to its 

'inability to Pay'. As and when the time passed 

different Acts such as the RDDFI Act1993, 

SARAFESI 2002, and Companies Act, 2013 were 

passed. 

 

With effect from December 1, 2016, the SICA has 

been repealed by the Sick Industrial Companies 

(Special Provisions) Repeal Act, 2003 (�Repeal 

Act�). This has resulted in the dissolution of the 

BIFR and other bodies formed under the SICA. A 

long journey of the Code started in 1999 when a 

committee was set up under the chairmanship of 

Justice V.B. Eradi Committee to examine and make 

recommendations for changes in existing laws of 

matters related to winding and Liquidation of 

companies. 
 

A report was submitted that the Jurisdiction and 

Powers should be shifted to a separate National 

Tribunal from the High Courts. In Companies 

(second amendment) Act, 2002 was passed which 

lead to setting up of NCLT and NCLAT. As a first 

step a consultative process, a concept paper in 

legislative format was published, and many reviews 

and comments were received on the same. 

 

The Government felt that the proposals contained in 

the concept paper should be put for evaluation by a 

separate committee and a new committee was formed 

under Chairmanship of Dr.J.J Irani.9 The committee 

suggested that a neutral forum should be formed 

which shall have expertise in dealing with the 

commercial and technical aspects of Insolvency 

Law.10 The committee also suggested that the 

Insolvency process should apply to all enterprises and 

Corporate Entities including MSMEs except Banks, 

Financial Institutions, and insurance companies. 

 

The committee also suggested that sick industrial 

companies should be replaced by an insolvent 

company and both the Creditors and Debtors have fair 

access to the insolvency system upon showing proof 

of default.11 After the amendment in the Companies 

Act in 2013 provisions were laid down for the 

constitution of NCLT and NCLAT. 

 

In 2015, Bankruptcy Law Reforms Committee was 

set up under the Chairmanship of Dr. TK 

Viswanathan and the committee main focus was to 

examine the existing policy in place and create a 

uniform framework of Insolvency and Bankruptcy of 
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Individuals and all Legal entities. 

 

The committee submitted its report in Nov 2015 to the 

then Finance Minister Late Shri Jaitely. Shri Jaitely 

introduced the code on 21st Dec 2015 before the 

Loksabha which was placed before the Joint 

Parliamentary Committee on 23rd Dec 2015 & the 

committee submitted the report to the Loksabha and 

the code was passed in Loksabha on 5th May 2016. 

Further, the code was placed before the Rajya Sabha 

on 11th May 2016 and the code was passed with the 

Majority. 

 

The code received the President assent on May 28th, 

2016 and the code became an Act thereupon. The 

IBC, 2016 came to effect on December 1, 2016. The 

Constitutionality of the code was upheld by the Apex 

Court. 12  

Process under Insolvency and Bankruptcy Code, 

2016 

Under the IBC, 2016, the resolution process can be 

initiated by any financial or operational creditor, as 

well as the Debtor itself. The Debtor while filing an 

application has to file the consent of the Board of 

Directors. There are two processes provided under 

this code which are Corporate Insolvency Resolution 

Process and Liquidation. In CIRP, the Creditors are 

required to assess the worthiness of the business as to 

whether a business can be revived or not. When the 

resolution process fails, then the creditors decide on 

selling the assets of the company to recover their 

share of dues. The value of default should be more 

than 1Lakh rupees. 

Insolvency Resolution Process 

Financial Creditors: When there is a default in 

payment of dues by the Corporate Debtor, the 

Financial Creditors can initiate a Corporate 

Insolvency Resolution Process u/s 7 of IBC. The 

initiation can be by a way of filling of an application 

by the Financial Creditor itself or jointly with other 

Financial Creditors. It shall be the duty of the 

Financial Creditor that along with the application to 

submit a record of the default recorded with the 

information utility or such other record or evidence of 

default and the name of the resolution professional 

proposed to act as an interim resolution professional. 

 

The Adjudicating Authority shall, within 14 days of 

the receipt of the application ascertain the existence 

of a default from the records of an IU or based on 

other evidence furnished by the financial creditor. On 

satisfaction of the NCLT that the default has 

occurred, it shall admit the application and the CIRP 

shall commence of such admission. On admission 

when an IRP is appointed he takes over the place of 

the management and the Directors are suspended. The 

IP has to administer the business of the Corporate 

Debtor and come to a solution of reviving it. The IP 

is immune from any criminal proceedings for any acts 

done in good faith for the benefit of such. 

 

Operational Creditors (OC): On the occurrence of a 

default, OC may deliver a demand notice of unpaid 

operational debt or copy of an invoice demanding 

payment of the amount involved in the default to the 

corporate debtor. It shall be the duty of the Corporate 

Debtor that within 10 days of such demand notice to 

inform the OC about any pending dispute, litigation, 

arbitration proceedings in regards to such dispute.13 

After 10 days if the OC does not receive the amount 

pending, then he can file Application for CIR process 

before the NCLT.14 

 

Moratorium: After the admission of an application for 

CIRP a moratorium shall be declared by the 

Adjudicating Authority. During this process, no 

judicial proceedings can be initiated against the 

debtor. During this period no transfer of Assets can 

be made and recovery can be claimed from the debtor. 

The moratorium shall continue till completion of 

CIRP. 

 

COC: It shall be the duty of the IP to identify the 

Creditors and form a committee of them known as 

'Committee of Creditors or COC'. The Financial 

creditors are part of this COC. OC who have a claim 

beyond the threshold shall be allowed to take part in 

the meetings with no voting rights. The COC has to 

consider the proposal/ Plan of the revival of debtors 

business and if not feasible then move to the 

liquidation of Assets within 180 days +90 days. The 

decision of revival requires a 66% majority vote. 

 

Liquidation: If 66% of the Creditors do not approve 

the plan, or if, there is no adherence to the provision 

of IBC, if the resolution is disregarded by the debtor 
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then the liquidation is ordered. The IP may be 

appointed as an official liquidator. His duty shall be 

to verify, admit the claims of the creditors, and 

distribute the recovery for payment of a debt. 

 

Fast Track Process: Code has also provided for Fast 

Track CIR for startups so that the process is 

completed soon and normal business activities can be 

started as soon as possible. The process needs to be 

completed within 90 days + 45 days (Extended).15 

 

Voluntary Liquidation of Corporate Person: Section 

59 provides that any Corporate Person who has not 

committed any default and intends to liquidate itself 

voluntarily can do so condition being an affidavit of 

the majority of Directors stating that they have 

conducted the inquiry and either there is not debt 

pending or that it will be able to pay its debts in full 

from the proceeds of assets to be sold in the voluntary 

liquidation. 

 

Part III of IBC,2016 (S.79-187) 

Part III deals with the provisions relating to 

Insolvency for Individuals & Partnership firms. The 

provisions are yet not notified & not in force. Under 

this part, there are 2 processes: 

i. Fresh Start 

ii. Resolution Process. 

These are followed by Bankruptcy order. DRT is the 

Adjudicating Authority. The �Fresh Start� shall 

apply to people having income less than Rs. 5000/- 

and debt not exceeding Rs. 35000/-. Insolvency 

Profession shall be administering all the work. In the 

case of firms, the process is similar to Corporate 

Persons. 

 

Insolvency resolution Process shall be initiated and a 

repayment plan shall be finalized with help of COC. 

On payment, the firm or the Individual shall receive 

discharge order which shall be registered with the 

Board in a register maintained for it.16 In case of 

failure, the estate shall be sold and dues shall be 

recovered. 

 

No civil court or authority shall have jurisdiction to 

entertain any suit or proceedings in respect of any 

matter on which the DRT or the DRAT has 

jurisdiction under this Code.17 An appeal from an 

order of the DRAT on a question of law under this 

Code shall be filed within 45 days+ 15 (Extendible) 

before the Supreme Court.18 

 

IBC ( Amendment) Ordinance, 2020 - 05/06/2020 

Covid-19 has impacted many businesses due to the 

Lockdown. To save the stressed business from the 

default beyond their control the Govt. suspended S.7, 

9, & 10 of the code. The pecuniary jurisdiction has 

also been increased to 1Crore Rupees. Section 10 A 

has been introduced which bars filing of new 

proceedings for default starting 25th March 2020 for 

a period of 6 months not exceeding 1 year. 

 

Proceedings initiated before 25th March shall have no 

impact. Non-payment could lead to loses to the 

creditor for which he can approach the civil court for 

recovery proceedings under CPC. The Ordinance 

though saves the debtor from becoming insolvent but 

the Ordinance being silent can end up having the 

Creditor in Financial strain. 

 

Insolvency in the US and UK and How it is different 

from India 

United States: In the United States, insolvency laws 

are generally the subject matter of the State but once 

a bankruptcy process is initiated to resolve 

insolvency, only federal laws are applicable.19 In the 

US, the bankruptcy code is codified as Title 11. The 

code is fairly balanced. Under this code, the Debtors 

have the right to be on possession of its existing board 

and the management which is different as compared 

under the Indian Code. The moratorium under Indian 

code is similar to the US code, where on the 

admission of application for CIRP an automatic 

moratorium is invoked. 

 

Under the US code, the Debtor and its management 

continue to be in possession, whereas under IBC IRP 

is appointed to complete the Resolution process. 

Under the US law, the debtor shall have the same 

power as before of disclaiming, adopting, or 

assigning any new or old contract, whereas, under the 

IBC, IRP cannot make any changes in the contracts 

without permission of COC.20Under the US code, the 

resolution plan requires at least 2/3 members voting 
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to a majority where IBC requires 66%. The resolution 

once voted needs be approved by NCLT. 

 

United Kingdom: It is a fact that the majority of our 

legal system is based on English Common Law. The 

UK is known for its established creditor in the control 

regime globally. Indian code is somewhat similar to 

the Insolvency code of UK. Some of the key 

similarities that can be witnessed are: Both Creditors 

and Debtors can initiate the Insolvency Process, a 

moratorium period, payment of liquidation cost 

before making payment to the creditors. As in India, 

IBBI is the self-regulating body to bring consistency 

in functioning. A person who wants to become and Ip 

needs to pass an exam by the Board. 

 

Same way in the UK, there are self-regulating bodies. 

Eg: ICAEW, ICAS, ACCA. Some of the key 

differences between the two codes are as follows: (1) 

In the UK the IP is the officer of the court and once 

appointed he is under no obligation to take any 

approvals from the Creditors, whereas under Indian 

Code, Approval of certain actions is to be taken from 

the COC.21 (2) Financial, as well as Operation 

Creditors, have the right to vote under UK Code, 

whereas in India, only Financial Creditors can vote. 

 

A simple majority is required under the UK code, 

whereas, a 66% majority is required under the IBC. 

(3) The Indian Code provides for a time frame of 180 

+ 90 days whereas under the UK code time frame is 

12 months + 6 months (Extendible). 

 

A time frame must be set to complete such process 

because a large amount of money is stuck of the 

creditors and timely solution of the same shall help 

both the Debtors & the Creditors. On the other hand, 

if we see the negative side of the timeline, it calls for 

liquidation on failure to complete the CIRP within the 

time. The IP under the UK code has the power to sell 

any Asset without prior permission of the court, 

whereas under IBC permission has to be taken from 

COC. 

 

What can India Adopt from foreign Insolvency Laws 

& Suggestions 

Every country prepares the draft of the law in their 

country taking into consideration the domestic 

Aspects. IBC, 2016 was enacted with the prime object 

to amend, consolidate & reorganize law relating to 

Insolvency in a timely manner for the better interest 

of Business and the stakeholders. All 3 codes are 

business-centric and well balanced. The main motives 

of the code have been to benefit the business by its 

revival and payment of dues to the creditor. 

Resolution Plan is always acceptable as it helps the 

business revival and payment of dues to the creditors. 

 

As in India and UK, there are stringent rules as to 

taking over the business by an IRP on the admission 

of application for Insolvency, whereas in the US the 

Debtor still has control over the management after the 

admission of an application. 

 

In my opinion, India should adopt the same part and 

along with the RP, the MD of the company who is 

aware of the business should be allowed to make 

decisions for the revival of the company. Another 

aspect is the time frame which is 180 + 90 days in 

India. If in case the process is not completed within 

the time frame, the NCLT can order for liquidation of 

Assets. 

 

This needs to be reconsidered as discussions for the 

revival of Big Business may take more time. More 

time can lead to better opportunities for sick business. 

In my opinion, during the Insolvency Process if there 

is an acquisition of the shares of the company the 

acquirers should be given some benefits eg: Tax. This 

will lead to early resolution as more acquisition will 

take place. The IBC overall is a balanced code to 

revive the sick business and solving the grievances of 

the creditor and some changes if considered may 

make the code balanced to the fullest. 
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The term relevancy has been defined under Section 3 

of the Indian Evidence Act 1872 and it states: 

One fact is said to be relevant to another when one is 

connected with other in any of the ways referred to in 

the provision of this Act relating to the relevancy of 

the fact.[1] 

 

The relevant fact is factum probans. 

 

They are not issues in themselves instead they are the 

foundations for inferring facts in issue. The concept 

of relevancy is quite different from the concept of 

admissibility because the former is based on logic and 

probability whereas the latter is based upon the law. 

Relevancy decided upon whether the facts given are 

relevant to facts in question whereas admissibility 

decided whether the evidence is admissible or not. [2] 

 

Relevancy according to Thayer had two primary 

foundations i.e. the court should not receive anything 

which is not relevant which means that it should be 

without any exception and second that whatever is 

relevant as evidence in the court should not come 

under any exception and has to qualify all the 

necessary the required tests prescribed by the required 

law. For him there were no legal rules (of relevancy). 

Thayer is of the view that relevancy is a logical rather 

than a legal concept and this connotation is widely 

accept now.[3] 

 

According to Stephen, the term relevant elucidates 

that any two facts to which it is applicable are so inter-

related that corresponding to the general course of 

events either taken by itself or in association with 

other facts either proves or renders apparent the past, 

present, or future existence or non-existence of the 

other.[4] Stephen gave the concept of legal relevancy 

because he states that relevancy of facts is synonym 

to their legal admissibility. Therefore to sum up it can 

be said that relevancy of any object (which is an 

evidence) either increases or decreases the probability 

of the fact in issue's existence. 

 

Scope and Applicability 

Section 3 and Section 5 of the Indian Evidence Act 

1872 defines the term Relevancy. Chapter II covers 

the Relevancy of facts. Section 6-11 of the Act not 

only tell about relevancy but also the various 

situations in which the term relevancy is to be applied. 

Section 12-55 of the Act give the particular instances 

of relevant facts. It also gives the procedure which is 

to be followed in case the facts which are not 

otherwise relevant become relevant as under Section 

11 of the Act. 

 

It also covers the question of relevancy in case of 

situations where customs or rights are the subject 

matter as given under Section 13. Section 16 gives the 

situation where course of business is relevant. Hence, 

the Indian Evidence Act provides for all the situations 

in where there is a question of relevancy. 

 

Literature Review 

As the researcher of the project, I have relied upon 

variety of sources for comprehending and exploring 

the nuances of the issues that I have taken up in this 

research project. 
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Firstly, I referred to Ratanlal and Dhirajlal's Law of 

Evidence which was a very helpful reference for 

understanding the concept of Relevancy under the 

Indian Evidence Act, 1872 and also it gave me the 

understanding of a number of concepts like legal 

relevancy, logical relevancy, admissibility and 

probative value which were the core behind this 

research project and their vivid understanding made 

it somewhat easier for me to make this project. 

 

Secondly, I referred to an article by Hock Lai titled 

'The Legal Concept of Evidence" published by the 

Stanford Encyclopedia of Philosophy. This article 

gave the difference between the concept of Legal 

Relevancy and Logical Relevancy as given by 

Stephen and Thayer. It also deliberates on concept of 

evidence weight i.e. strength of evidence. It also 

draws a comparison between admissibility and 

relevance and how both these concepts find a place in 

the legal proceedings. 

 

Thirdly, I referred to the SC Sarkar's, "Law of 

Evidence". This gave me a comprehensive updated 

decision of the High Courts and the Supreme Court of 

India. This gave me a list of case laws which I could 

refer to and how the various judgements have been 

analyzed by the courts in India. The information 

provided in the book is quite lucid and accurate for 

Indian Evidence Law. 

 

Research Question 

1. Whether there is a conflict between logical 

relevancy and legal relevancy? 

2. Whether there has been any evolution in this 

theory of relevancy as provided by the Indian 

Case Laws? 

  

Hypothesis 

"Under Evidence Law, there are two type of facts; 

relevant and admissible. All admissible evidence is 

relevant whereas all the relevant facts may not be 

admissible." 

 

Area to Be Included 

The main focus of this research project is to see the 

difference between logical and legal relevancy along 

with how relevancy is a concept in the Indian 

Jurisprudence of the Evidence law. 

 

Research Methodology 

The research method used by the researcher is the 

doctrinal method. In the beginning, the researcher 

looked up various articles using j-stor and other 

online sources to understand and comprehend the 

meaning of relevance. Researcher also read a variety 

of cases to see how various courts have interpreted the 

term relevancy over the years. The aim of researcher 

is to explore the various issues which are underlining 

this concept and how they have been resolved by the 

courts over a period of time. 

 

Logical Relevancy Versus Legal Relevancy 

There are two components of Relevancy; 

Probativeness which means that the tendered 

evidence must have a quality of either increasing or 

decreasing the probability of fact's existence and the 

tendency for the same can either be actual or 

measurable. The other component is Materiality 

which is the bone of contention i.e. the issue in the 

given dispute between the parties. 

 

When these two components come together the fact 

becomes relevant. It is the job of a lawyer to convince 

a judge regarding the relevancy and the judges have 

to utilize their common sense for the same. evidence 

which is irrelevant cannot be admissible.[6] 

 

Section 5 to Section 55 which are provided in Chapter 

II of the Indian Evidence Act give the Relevancy of 

Facts. Even though there is a huge chunk of the Act 

dedicated to the Relevancy of Facts, there is still an 

issue when it needs to be decided that which fact is 

relevant and logical as well because even though a 

given fact may be logically relevant for the particular 

case, but this does not guarantee that the given fact 

would be legally admissible as well.[7] 

 

Supreme Court has also given the distinction that 

even though there are certain cases where the two 

terms i.e. logical relevancy and legal relevancy are 

used as synonyms, these are quite different in their 

scope because there might be facts which are relevant 

for the case example for the same can be the 

conversation between spouses which even though is 

logically relevant but it cannot be legally relevant for 

the case.[8] 
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Res Gestae is the principle provided under Section 6 

of the Act and it means a transaction or a thing done. 

Section 6 to Section 16 provide the facts which have 

a direct link to the issue such as cause and effect, 

motive. Confessions are covered under Section 17 to 

Section 31 of the Act. Section 40 to Section 44 covers 

when the judgements delivered by the courts are 

relevant. 

 

Section 45 to Section 51 talk about the situations 

under which the third- party opinion can be relevant. 

Character of a person is also relevant in certain 

situations which are provided for under Section 52 to 

Section 55 of the Act. [9] 

 

The most crucial fact for deciding whether a fact or 

evidence provided will be relevant in the given case 

is the legal relevancy of the facts. It is a question of 

law and not based on logic. For a fact to be legally 

relevant or admissible in the court of law, it needs to 

satisfy the various situations provided under the 

Indian Evidence Act, 1872.[10] 

 

Even if a fact is not logical in nature, it can be 

admissible in the court of law. If a given fact is both 

logically and legally relevant, then the situation under 

which the fact has been recovered becomes irrelevant 

since judges have to decide whether the given 

evidence or fact is relevant or admissible in the 

particular case or not.[11] 

 

There is a higher threshold of evidentiary force for 

legal relevancy. Logically relevant is not legally 

relevant but latter is inclusive of the former. Legally 

relevant is also known as legal admissibility and they 

are the facts which are eligible for Court's 

consideration. According to Professor J.H. Wigmore, 

the quality which lies between the probative value and 

the reliability of evidence is admissibility.[12] 

 

The Court has also given in various judgements that 

if there a case where it is practically inevitable to 

separate the evidence which is admissible or not. In 

such situations, the evidence cannot be admitted 

[13]and also there are no differences in admitting 

evidence in either civil or criminal proceedings. It is 

the duty of the court to reject the inadmissible 

evidence.[14] 

 

Illegally obtained evidence can also be relevant[15] 

and the fact that it has been obtained illegally doesn't 

affect the admissibility of the given evidence since the 

interest of the court is only in deciding the relevancy 

of the evidence. But this doesn't affect the fact that 

court will check that evidence hasn't been tampered 

with.[16] One of the major examples of difference 

between logical relevancy and legal admissibility can 

be seen in the confessions made before a police 

officer. 

 

Even though these are logically relevant but these are 

not admissible in the Court. Hence the major 

differences between the logical relevancy and legal 

relevancy is that the former is the question of logic 

and the latter is based on question of law. The 

dependence for the admissibility of evidence in the 

court depends upon legal relevancy as all legal 

relevant facts are logical but not the other way around. 

Relevancy Under Indian Evidence Act 1872 

There are two essential components of relevance: 

• With respect to the matters required to be 

proved, nothing which isn't logically verified 

is to be received. 

• Everything which is probative or verified 

should come in, unless the law or policies 

explicitly excludes it. Relevancy act as a link 

between a statement of proof and a statement 

that needs to be proved.[17] 

 

The Indian Evidence Act doesn't particularly give a 

meaning of relevancy or relevant fact and the 

depiction is when one fact becomes applicable on 

another. Section 6 to Section 55 of the Act depict 

what idea of relevancy. The fact which is related to 

the fact in issue is relevant but it might not be 

admissible. In an American case, Knapp v State, the 

Court laid down the standard of law and said that: 

The assurance of the determination of a particular 

thing of evidence lays on whether verification of that 

evidence would sensible in general assistance settle 

the essential issue at trial. [18] 

 

There are two principles which we need to remember 

w.r.t to relevancy under Indian Evidence Act, 1872; 

relevancy isn't completely dependent on law. Second 

is the determination of relevancy is based upon the 
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common sense/logic, practical and human experience 

and basic knowledge of affairs. [19] 

 

For the relevancy under Indian Evidence Act 1872, 

the arrangement is such that section 6-16 is for the 

things which are linked with the facts in issue as part 

of similar transaction, cause, occasion, motive, effect 

and conduct etc, Section 17-31 deal with things which 

are said about it such as confessions, admission. 

Section 32 and 33 talk about the statements of the 

persons who cannot be witnesses. 

 

There are also statements which are given in special 

circumstance under Section 34-39. The judgements of 

the court are made relevant in section 40-44 and the 

opinions of third parties also become relevant for the 

case under Section 45-51. Section 52-55 make the 

character as well as the reputation of the person 

concerned relevant for a particular case. [20] 

 

There are certain facts which though aren't the facts 

in issue, yet they turn out to be legally relevant for a 

particular case since without such facts, the case is 

worthless because these facts give the background of 

the crime i.e. what led to the crime, the reason, the 

consequence, the criminal act's commission and the 

circumstances which followed. These are very much 

crucial for the Court to comprehend the entirety of the 

case. 

 

Such situations are covered under Section 6 to Section 

16 of the Act. These sections provide for a number of 

situations which are considered relevant for a 

particular case and hence the Indian Evidence Act is 

said have applicability in most of the situations. Due 

to the various provisions, the confusion of the courts 

is also advised and the Act is generally quite 

crystalline in this sense. [21] 

 

Section 6 makes the facts other than the facts in issue 

relevant because of their close connection to the fact 

in issue and hence their importance for the proving of 

the case provided that they occur in the same 

transaction as the fact in issue. This section makes it 

clear that even other facts can become relevant other 

than the facts in issue.[22] 

 

Even hearsay evidence can be brought under the 

ambit of this section as given in the case of Krishan 

Kumar Malik v State of Haryana where the Apex 

Court gave that the statements forming part of res 

gestae (exception to the hearsay rule) [23]which are 

said to be admitted should have been made 

simultaneous with the act or instantly thereafter so as 

to avoid any tampering of such evidence. [24] 

 

Section 7[25]talks about the evidence which is 

occasion, cause or effect of the fact in issue. It also 

includes opportunity as well as state of the things. 

Under this the facts which give us the pretext of the 

whole scenario of the case and hence they are relevant 

facts. Forensic Evidence such as footprints, 

fingerprints and other scientific evidence is covered 

under this section. 

 

It also provides for the situation in which the creation 

of the occasion of the victim itself. Conversations 

which have been secretly tape-recorded are also 

relevant under this section as it forms an effect to the 

relevant fact under Section 7 and 8 and it will be a 

direct evidence.[26] [27]Under this section, the court 

has also said that the link between the principle cause 

of the death and the death shouldn't be too distant and 

a close connection needs to be established for such 

evidence to be considered relevant.[28] 

 

Opportunity for the commission of the crime is to be 

seen as well whether the accused had the chance of 

committing the particular crime or not since if there 

was no such chance, he cannot be prosecuted for the 

same (example: has defence of Alibi which has been 

proved, was not physically competent etc.). This 

opportunity needs to be exclusive in nature and not 

just a general chance. State of things includes the 

health, relations of the parties and the habits of the 

person.[29] 

 

Section 8 [30]includes the motive, preparation, 

subsequent as well as the previous conduct. Motive is 

the reason behind the action as it triggers a person for 

the ambition to commit the crime and hence it is a 

psychological fact. Substantive law is unaffected by 

it. Relevant intention can be inferred if there is clarity 

on motive.[31] 

 

Motive is necessary for the prosecution to complete 

the link in the chain of the events that lead to the 

commission of the crime. But the conviction cannot 

be solely based upon it and other legally relevant 

evidence needs to support the motive for the accused 
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to be prosecuted for the alleged crime.[32] 

 

There are four stages for the commission of a crime; 

Intention/Motive, Preparation, Attempt and 

Commission and out of these four, the first two can 

be used as a relevant evidence in the court but these 

need to be supported by legally admissible evidence 

otherwise they cannot be the basis of any punishment 

whereas the other two are punishable under the law 

but evidence needs to be provided as well. 

 

The Apex Court in S.C. Bahri v State of Bihar [33]has 

also said that even though the motive may prove to be 

a relevant fact for discovering the guilt but if there is 

absence of motive, it cannot be construed that there is 

evidence of innocence. 

 

There has been a variety of judgements for the 

relevancy of motive but the law has remained 

unchanged but two new aspects were introduced into 

this: 

i. Rape Victims 

ii. Right to Silence.[34] [35] 

 

The court also differentiated between statement and 

complaint. The former is an expression of knowledge 

while latter is expressing of feeling. According to 

Norton, there is a very important and necessary 

distinction between the two because a complaint is 

always relevant whereas a statement can be relevant 

only under particular instances. Complaint is made 

with the intention of seeking redressal and for 

enforcing rights and protection under the law. [36] 

 

There are facts which are though relevant but for them 

a fact needs to be introduce either to prove their 

relevancy or to rebut the already relevant facts, and 

this is provided for in Section 9 of the Act but as said 

by . Section 10 of the Act has been constructed in such 

a manner that a wider scope is provide by it for the 

things done or said by the conspirator in common 

design and the words used in the section are itself to 

give it a broader scope when compared to the English 

law. 

 

The words "with reference to" were construed as "in 

furtherance to" because the former gives a very wide 

ambit to the section. This principle was reiterated in a 

number of judgements included Mirza Akbar[37], 

Sardar Singh Caveeshar [38]as well as the latest case 

of State v Nalini[39].  

 

It can also be the situation that even though a fact isn't 

relevant as such but it becomes relevant under Section 

11 but court has held in many cases that this section 

is to be read with other provisions of the Act as given 

in Sevugun Chettiar v Raghunatha that there is a 

requirement of the facts to be relevant under other 

provisions and there is an applicability of s.32[40] but 

this was struck down by the latter judgements 

including C. Narayanan v State of Kerala[41] where 

court said that there is no suggestion for the 

connection of s.11 with any other provision instead it 

is an exception for other provisions of the Act. 

 

Admissions are defined and dealt with under Section 

17-21 and S.24 - 30 deal with confessions. Often there 

is a discrepancy which is created between the two but 

the Act had laid down clear distinction between them. 

Confession if the statement is the direct 

acknowledgement of the guilt of the accused, then it 

is a confession whereas admission is there in civil 

cases. Admissions are broader and confessions are 

also a part of them since all confessions are regarded 

as admissions but not vice-versa. 

 

The relevancy of both depends upon the factors 

around them. Admissions by parties need to be 

proved with the available relevant evidence for such 

an admission to be relevant for the case. The contents 

of the documents as well as electronic evidence can 

also be proved by oral admission i.e. secondary 

evidence if there is no primary evidence for the 

same.[42] 

 

Confessions can be made relevant only if they are 

made in front of the Judicial Magistrate that too after 

the accused has been made aware of the consequences 

of such confession and such a statement should be 

voluntary in nature free from any kind of threat and 

inducement. 

 

Due to this, the confessions made before a police 

officer are not relevant in the court of law for the 

accused to be prosecuted and such confessions can 

only be used for the findings of the case which further 

lead to an evidence which is relevant. Confessions are 

of three types; judicial, extra-judicial and retracted. 
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Not all confessions are relevant and these need to be 

supported by evidence[43]. 

 

The court can also take the opinion of experts under 

Section 45-51 and according to the various judicial 

precedents, an expert is the one who has special 

knowledge and has studied on that particular subject 

matter and he also has a special experience for the 

same. he is not a witness of fact but he has to furnish 

the court with the required scientific criteria. The 

expert's opinion is should be corroborative and if such 

an opinion is contradictory to other factors of the case 

then it's value diminishes.[44] 

 

It is not a substantive piece of an evidence for the case 

and therefore not conclusive. It is upon the discretion 

of the court whether to consider it or not and once the 

opinion is considered then it becomes the opinion of 

the court as well but it should have independent as 

well as reliable corroborative evidence to have certain 

value in the eyes of law. [45] 

 

According to s.52-55, , the evidence concerning to 

character is not relevant subject to certain exceptions 

in civil cases whereas in criminal cases, the evidence 

concerned to good character is relevant but not 

depicting the bad character subject to certain 

exceptions. The term character hasn't been defined by 

Indian law but is inclusive of reputation and 

disposition.[46] 

 

Indian Case Laws 

In Pooran Mal v Director of Inspection[47], the court 

has given that the position of relevancy as given under 

the Indian Evidence Act 1871 cannot be challenged 

as violative of the constitution and same goes for all 

the provisions of the said Act as it is a criteria for the 

admissibility of evidence and even the illegal 

obtained evidence cannot be excluded as evidence if 

it is relevant for the case. 

 

In Bhogilal Chunilal Pandya v State of Bombay[48], 

the Apex Court clarified in the point that a part of 

admission cannot be used against the maker of such 

an admission and it should either be whole or none 

therefore if a part of the admission is relevant and 

other is not, then the whole admission becomes 

irrelevant for the purpose of the case. 

 

In State of Bombay v Katnikalu Odhad[49] is a 

landmark judgement given by a constitutional bench 

for Self-Incrimination. The issue for the case was 

whether section 20 clause (3) was violative of the 

constitution as given by the law laid down in MP 

Sharma v Satish Chandra.[50] 

 

Issues were whether the method of the collection of 

evidence such as samples of fingerprint, DNA, 

handwriting etc were valid as per the Constitution. 

The court held that there was no violation of the 

Constitution as per the given section if the accused is 

compelled to give the above mentioned evidences as 

they are for the purpose of comparison as per the 

order of the court. 

 

In Nagindas Ramdas v Dalpatram Ichharam,[51]the 

Supreme Court gave clarification on the point of 

distinction between the formal and non-formal 

admissions and their weightage. The Court said that 

the Admissions which are presented in the pleadings 

are judicial admissions made by the party itself or 

through their agent and this stands at a higher footing 

than the evidentiary admission. 

 

The judicial admissions are binding upon the party in 

its full sense and the evidentiary admissions are 

presented at the time post the trial commencement. 

For the latter admissions, evidence can be provided 

by the party to show that it is wrong unlike the former 

admissions. Hence both the admissions are relevant 

in nature but the judicial admissions have more 

weightage as an evidence. 

 

The Bombay HC in the judgement of Lakshmandas 

Chaganlal Bhatia v. State [52]gave the things which 

are inclusive in the relevant facts. 

 

These are the facts which are:  

• Indispensable for explanation or introduction 

of a fact in issue or relevant fact; 

• Either supporting or rebutting the inference 

which has been suggested by a fact in issue 

or a relevant fact; 

• Ascertaining the identity of a person or 

anything whose identity is significant for a 

particular case; 

• Fixing the place and time at which any fact in 

issue or relevant fact occured; 
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• Showing the relationship of the parties by 

whom any fact in issue or relevant fact was 

concluded. 

 

In Sris Chandra Nandy v Rakhalananda[53] it was 

ruled that the exercising of dispensing power is not 

open for any judge, and therefore admitting the 

evidence which is though not admissible by the 

statute appears to him to be necessary as the 

irregular evidence would throw light upon the 

issue. The Gujarat HC ruled in State of Gujarat 

vs Ashulal Nanji Bisnol[54], that the Indian 

Evidence Act does not lay down any mandate 

expressly or impliedly with respect to the 

relevancy as well as admissibility. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Another Eye on Euthanasia 
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Euthanasia is a process to end one’s life through their 

consent, and if the consent is not available, i.e., the 

patient is not in a condition to give their consent but 

it is known that the patient will not be able to survive, 

then the consent of his close relatives or next friends 

can be taken to proceed for euthanasia. 

Only qualified physicians and surgeons can perform 

euthanasia on request of a person with terminal illness 

who is going through a lot of pain and sufferings. 

 

Definition: 

The process to wilfully end one’s life by the most 

peaceful process as the patient/sufferer is set free 

from the pain of living with deadly illness or under 

coma, the object behind which must be the good of 

the patient, in which the consenting parties must be 

related to the patient, is known to be euthanasia. 

 

Types of euthanasia: 

• Voluntary euthanasia 

• Non-voluntary euthanasia 

• Involuntary euthanasia 

 

1. Voluntary euthanasia 

If the patient/person dealing with pain and 

sufferings consciously decides/provides his 

consent to seek the help of a doctor for ending 

their life, this process is known as voluntary 

euthanasia.  

In other words, patient in his whole senses 

gives consent to end his life. 

 

2. Non-voluntary euthanasia 

If a patient is not in a condition to make these 

kinds of decisions, i.e., the patient is 

completely unconscious or permanently 

incapacitated, then someone one his behalf 

does that, usually close family members of 
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that patient make such decisions, this process 

of consenting by other for the patient is 

known as non-voluntary euthanasia. 

In other words, patient’s close family 

members or his next friends (in certain 

situations) gives their consent on behalf of 

the patient who is completely unconscious or 

in brain dead situation, is known as non-

voluntary euthanasia. 

 

3. Involuntary euthanasia 

When euthanasia is done against the will of 

the patient, this process is known as 

involuntary euthanasia. 

In other words, it is considered as murder. 

 

Euthanasia can further be classified into: 

• Active euthanasia 

• Passive euthanasia 

1. Active euthanasia 

In order to end someone’s life, the doctors 

use lethal sedatives for a quick death of the 

patient, this process is known as active 

euthanasia. 

 

2. Passive euthanasia 

When euthanasia is done by reducing life-

sustaining treatments or giving high doses of 

pain-killers, which indirectly acts as toxic for 

the body of that patient, this process is known 

as passive euthanasia. 

 

Q-What should be seen to conduct euthanasia? 

A- Following things should be seen before 

conducting euthanasia 

1. Can the patient be saved from his illness?  

Yes- no euthanasia 

No- could be considered 

 

2. Can the patient suffer the pain of his 

treatment? 

Yes- no euthanasia 

No- could be considered 

 

3. Can the family of the patient pay for his 

treatments? 

Yes- no euthanasia 

No- could be considered 

 

4. If the patient is not giving consent but the 

doctors and relatives are telling him to 

consider it? 

No euthanasia can be done if the patient is 

unwilling to do so 

 

5. If the patient is not in a condition to give 

consent, but his family members gave their 

consent for euthanasia? 

The doctors must check and verify the 

treatment process’ progress, if the patient is 

responding in positive manner, then 

euthanasia cannot be conducted. 

 

6. If patient cannot suffer the pain, but after 

suffering that, he/she will be out of 

danger/serious condition? 

If such a situation arises then no euthanasia 

could be performed even if the patient gives 

his written consent. 

 

7. Consent should be in a written form? 

If there is not a written consent, then 

euthanasia cannot be performed. 

 

8. Can a doctor himself do euthanasia, if patient 

is not responding to the treatment and cannot 

give consent for the same? 

If patient is unable to give consent, then close 

relatives must be asked, if no close relative, 

then next friend must be the one to provide 

consent on behalf of the patient. Doctor 

cannot perform euthanasia on his own. 

These were some questions to be seen while 

euthanizing someone, but these can vary from 

situation to situation. 

 

CONSENT: 

For euthanasia to be conducted  
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• Patient’s will must be taken in written form. 

• His health check-ups and his health-related 

documents must be attached with the consent 

letter. 

• After patient’s consent two close family 

members’/ next friends’ consent letters must 

also be taken. 

• Doctor’s permission for conducting 

euthanasia must be taken in written form, and 

with doctor’s name, IMR certificate no. And 

seal & signature. 

• Then after that first-class judicial magistrate 

must verify those documents and give his 

orders/judgement in written form. 

• Then hospital’s medical council’s approval 

must be taken in order to conduct euthanasia. 

Q- Who can give consent if patient is unable to 

give? 

Or 

If patient is in persistent vegetative state 

(PVS) or in coma, who can on behalf of that 

patient give consent for euthanasia? 

A- Since the patient is unable to provide his 

consent, following people can do that for 

him: 

• Spouse of the patient, 

• Children of the patient, 

• Parents of the patient, 

• Any other close relatives of the 

patient, or 

• If none of the above are available for 

consent, or if there are no relatives of 

the patient, next friend of the 

patient’s consent should be taken. 

Q- What should be in the mind of the person 

giving consent on behalf of the patient? 

A- The person giving consent on patient’s behalf 

must question himself these things before 

giving his consent: 

• What would the patient do? 

• What would he do if he was the 

patient? 

• What would the family want? 

 

The beneficiary for euthanasia must be the person 

going to die. 

Euthanasia is done in order to relieve the person from 

his suffering, THE DISEASE MUST BE OF THAT 

NATURE THAT THE PATIENT IS GOING TO 

DIE, so there is only one option that is death. 

So, in order to reduce the pain in dying; the patient, 

his family members, next friends and doctors chooses 

the option of euthanasia (soft killing). 

Q- If the illness can be treated but with too much 

of pain and suffering, should the patient be 

allowed to choose the option of euthanasia? 

A- If the patient can be treated, even if there is a 

slight chance of his wellness then euthanasia 

cannot be exercised. Even if the treatment 

process involves a lot of pain and suffering. 

 

Q- So what should be done in order to reduce the 

pain and suffering? 

A- If possible: 

• Give medical marijuana, to help the 

patient. 

• Anaesthesia for reducing the 

sufferings. 

• Try make them happy by comedy 

shows and happy memories. 

• Give them hope and strength to fight. 

• Don’t break-down in front of them. 

• Give them a good time so that they 

don’t focus on the pain, but the 

afterlife. 

 

IMPORTANT POINTS TO BE CONSIDERED: 

• The consent for euthanasia should be in 

written form, signed by the person 

consenting. 
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• Only family members’ and next friends’ 

consent should be considered if patient’s 

consent unavailable. 

• Doctor’s approval/consent letter must 

include seal and sign of the hospital and 

doctor along with the IMR certificate no. of 

that doctor. 

• The first-class judicial magistrate, after 

approving for euthanasia, should order 

hospital medical board to verify and approve 

the papers for euthanasia. 

• Its main objective must be only and only for 

good of the patient, considering his/her 

health, pain and sufferings, so as to set him 

free from all of them. 

• No euthanasia can be performed if there is 

even a slight, to be precise 0.001%, chance of 

his treatment being successful. 

• No euthanasia can be performed if a patient 

comes to his senses after someone gave 

consent, other than patient himself (because 

the patient was not in a state to give such 

consent), after that patient’s consent will 

have the final vote. 

• At least two people should give consent along 

with the patient/anyone giving consent on his 

behalf. 

• If possible, video recorded consent along 

with written consent must be taken. 

• Active euthanasia can be performed if the 

pain cannot be suffered. 

• If choosing active euthanasia, police report 

for the same should also be made. 

• In police report, patient’s details, his health 

details, doctor’s details, reason for 

euthanasia, consenting persons’ details and 

the compounds’/injections’/products’ details 

which will be used for the process; must be 

filed. 

• In case if the patient is not responding and the 

family of that patient is unable to arrange the 

funds for the treatment, hospital should give 

time of at least one month for arrangements 

of the funds, but if the family of patient orders 

for euthanasia, it can be considered. 

• To reduce the pain and sufferings of the 

patient medical marijuana, can be given as 

per doctor’s prescription. 

• The prescription should only be from the 

doctor attending the patient. 

• If involuntary euthanasia is being conducted, 

the whole medical staff present at the 

operation; consenting persons; approving 

authorities will be held under the charges of 

murder under IPC section 302, 303 and 304. 

• Child euthanasia can be done if the mother of 

the child gives her consent for the same. 

• If at time of consent the patient gave his 

consent for euthanasia, and all the formalities 

are done, but the patient starts to recover/get 

well/improve during the process of 

euthanasia, it is the doctor’s responsibility to 

stop the process right away. 

• Before conducting euthanasia, patient should 

go under health check-ups to be sure about 

the unimprovement in the conditions. 

• For receiving consents, it must be observed 

that the person giving consent is wholly 

giving it for the benefit/good of the patient, 

and not for benefit of himself. 

• If any person involved in euthanasia and 

giving consent for euthanasia lacks in any 

paper work, no euthanasia can be performed, 

and if performed without proper paper work, 

the doctor along with the person lacking in 

paper work have to pay a fine of Rs. 2,50,000 

which may extend up to Rs. 10,00,000 and/or 

prison for 2 years which may extend for a 

period of 5 years and/or both. 

• Proper paper work must include the 

following: 

➢ Consent letter signed by the 

patient/someone on his behalf in 

written form. 

➢ Two or more persons’ consent letters 

for the same in written form. 

➢ Medical stats of the patient, i.e., 

health reports, bills, medications, etc. 

➢ Doctor’s approval/consent letter with 

seal and sign of the doctor and 

hospital, and must include the IMR 
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certificate of the doctor going to 

operate euthanasia. 

➢ First-class judicial magistrate’s 

approval letter/orders. 

➢ Medical health council appointed by 

the hospital must verify and give an 

assuring letter in written format. 

➢ Health check-up report of the patient 

before conducting euthanasia. 

All stacked in a file, whose one copy 

should be with the hospital and the other 

with the family of the patient or the 

consenting party. In case of active 

euthanasia, police report must also be 

included. 

Euthanasia has been a topic of discussion both in legal 

and ethical sense, the answer to it is not a simple yes 

or a no as seen above it needs to be thought with other 

follow up questions which state –why and who needs 

it and is it really necessary. In our opinion it can be 

both a blessing to the sufferer and an act of murder, 

given the circumstances. Our country today needs to 

come up with proper act which would state the 

guidelines to regulate such a process, for the one’s 

suffering enormously and for their liberty to 

dignifiedly and peacefully end their life. 
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INTRODUCTION 
The Indian population is split into groups based 

on a multitude of characteristics that influence a 

person's social, economic, and educational 

position, resulting in discrimination in Indian 

society in one form or another. Discrimination of 

various kinds has existed in India since the dawn 

of time, and its abolition was one of the founding 

fathers' ambitions. Discrimination was mostly 

based on caste and gender, and it had an impact 

on an individual's financial holdings, education, 

and work opportunities. The caste and gender of 

an individual determined their educational 

qualifications and financial well-being. 

In India, discrimination on the basis of caste is the 

most prevalent form of discrimination. The caste 

system is an ancient hierarchy based on birth; 

membership in a caste cannot be changed. 

According to 

Hindu tradition, India's population is divided into 

four groups: Brahmans, Kshatriyas, Vaishyas, and 

Shudras. Shudras are regarded as the lowest caste 

in India, while the Atishudras are considered out-

castes, meaning they are not part of the 

traditional caste system. Therefore, the Dalits are 

known as the 'Untouchables'. According to the 

caste system, people live their lives through the 

division of labor (with the lower castes being 
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required to perform menial jobs that require no 

expertise); matrimony rules; and places of 

residence (with individuals belonging to the same 

caste living together). In India, caste has been 

used as a justification for treating 165 million 

people cruelly, inhumanely, and degradingly. In 

India, caste is a hereditary status based on 

descent. The characteristics of a caste are 

determined by one's birth, regardless of the faith 

one practices. Traditionally, a system of rigid 

social stratification based on ancestry and 

occupation was known as caste. The practice of 

social ostracism, economic boycotts, and physical 

violence reinforces caste divisions in India in the 

areas of housing, marriage, employment, and 

general social interaction. In this report, we focus 

on untouchability - the practice of placing social 

limitations on people due to their birth into 

certain castes. State and private actors in violation 

of the ECHR are perpetrating severe forms of 

torture on Dalits, or untouchables 

(also called scheduled castes in Hindu legal 

parlance). 

Despite the widespread condemnation of this 

practice by many Indian leaders, among them 

Prime Minister Manmohan Singh, crimes against 

Dalits will continue as long as the government 

remains unresponsive. There has been a steadfast 

failure of the Indian government to implement its 

numerous legislations and policies to end caste-

based discrimination, resulting in continued, and 

sometimes 

escalating, violence against Dalits. 

The lower castes were supposed to perform 

menial tasks, so no formal education was 

expected of them. They were also thought of as 

untouchables, so they were discriminated against 

in educational institutions. Lack of knowledge 

caused the lower castes to be exploited 

economically. Due to this long-standing practice, 

Shudras and Ati-Shudras have been exploited 

economically, politically, and 

socially. 

In India, the quota system gives reserved seats to 

scheduled castes in educational institutions, 

government jobs, and legislatures to try and make 

up for this deficit and discrimination. While these 

quotas were welcomed as a great step forward in 

affirmative action, the question of whether they 

have genuinely helped the socioeconomic 

conditions of disadvantaged people is one of the 

most contentious 

issues of our time. 

In Indian society, gender is another source of 

discrimination. Due to the patriarchal nature of 

Indian society, women's roles and rights are 

generally limited to domestic and housekeeping. 

Traditional Indian families entrust their housework 

to women. Women did not have the right to an 

education or to work outside the house. Women 

had no rights to immovable property in pre-

independence Indian society. As a result, both 

economically and socially, women had been 

exploited. 

Despite the fact that India has been independent 

for seven decades, incidents of caste and gender 

discrimination continue to be documented. This is 

something that has to be looked at because it 

raises serious issues. 

The suffrage of women from lower castes has 

received very little research due to their 

discrimination as women and as members of the 

lowest strata of society of Indian society. 

Dalit women in India have the worst of lives, 

combining extreme poverty with arduous labor 

in the workplace and at home, where they are 

harassed, used, and exploited. Indian Dalit 
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women have been dubbed "Dalit among Dalit" 

by many scholars. 

Dalit women face difficulties that are distinct from 

those faced by other Indian women. They have 

been denied a variety of human rights, including 

education, income, dignity, social standing, 

religious freedom, and so on. They must face the 

outer world as a result of economic hardship and 

a pressing necessity to earn a living. As a result, 

their subjection is more severe: as Dalits, upper 

caste men and women, and their own male 

relatives treat them with contempt. Despite this, 

they have made a 

significant contribution to India's growth through 

their tireless efforts. Their contributions, however, 

have never been acknowledged. It is disheartening 

to notice that the mainstream Indian women's 

movement has similarly ignored and neglected 

Dalit women's plight.1 

AIMS/OBJECTIVES 

• To establish a link between caste-based 

discrimination and gender-based 

discrimination and its consequences. 

• To study the present treatment of Dalit 

women in India. 

•To study the position of women from the lower 

castes. 

RESEARCH QUESTIONS 
• Is caste only discriminating against Dalits 

collectively in India or does there exist a 

marginalized section within the population? 

• Are Dalit women more oppressed than their 

upper-class counterparts? 

• How are Dalit women treated in India today? 

• Do Dalit women face discrimination even 

among their own caste/gender? 

THEORETICAL FRAMEWORK 
1. Social inequality Theory: As a result of class, 

racial, and gender hierarchies that unequally divide 

resources and privileges, social inequality is 

created. Among the many forms of inequality are 

 

1 1 Rege, S. (2021). A dalit feminist standpoint. 

164.100.47.193. Retrieved 7 July 2021, from 

http://164.100.47.193/ fileupload/current/113573.pdf. 

disparities of income and wealth, unequal access to 

education and cultural resources, as well as 

unequal treatment by the police and judicial 

system. They are intrinsically linked. 

2. Conflict Theory: As a result of competing 

for limited resources, society is perpetually in 

conflict according to Karl Marx's conflict theory. 

Societies are said to be maintained by power 

and dominance rather than by consensus and 

compliance. Wealthy and powerful people, 

according to conflict theory, will do anything to 

retain their wealth and power, notably 
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oppressing the poor and weak. In accordance 

with conflict theory, individuals and groups in a 

society attempt to maximize their own 

benefits. 

3. Patriarchy: It is a form of social 

organization in which men control significant 

parts of society, such as political administration, 

moral expertise, and social benefit. As well as 

being male-centric, patrilineal social orders 

often emphasize the possession of property and 

title by male descendants. A male-centric 

worldview system that demonstrates to clarify 

and legitimate this strength and ascribes it to 

inborn characteristic contrasts among people is 

referred to as patriarchy. In general, 

sociologists will view patriarchy to be a social 

item rather than a result of inherent gender 

differences, and they will focus their attention 

on how gendered-oriented occupations in the 

broader public influence 

control differentials among people. 

4. Critical Theory: Criticism of and the 

transformation of society as a whole is the goal 

of critical theory as opposed to just 

comprehending or describing it. Criticism 

exposes the assumptions that prevent us from 

fully comprehending the world in which we live 

by going behind 

the surface of social life. 

5. Double Struggle: Studies of Dalit 

women's engagement in anti-caste movements 

have indicated a significant gap between their 

visibility as leaders and decision-makers in 

political parties or the Dalit movement itself. 

Dalit women must fight with Dalit males for 

leadership positions within their own 

movement, despite the fact that the Dalit 

movement has generated a considerable 

number of women. Dalit forums, notably 

political parties, do not welcome women." 

Philosophy of Discrimination 

Discrimination appears to explain both what 

discrimination is and why it is harmful by penalising 

people based on their group membership. However, 

because it does not address the question of what 

constitutes an irrelevant reason, this theory of 

discrimination remains uninformative. Or I might 

add that everyone, even discriminators, believes 

that burdens should be imposed only when they are 

necessary. We just differ on what constitutes a valid 

reason. Skin colour, for example, becomes extremely 

important in a racist environment. As a result, the 

'irrelevant cause' explanation of discrimination 

remains excessively vague. It doesn't explain why 

discrimination is ethically objectionable in the first 

place. We could believe that discrimination is wrong 

because it puts people at a disadvantage because of 



The Legal Thought (Vol.1 Issue 1) 
 

 
43 
 

an unchangeable quality — something about 

themselves that they can't alter. This overlooks the 

fact that people might be discriminated against for 

things they can alter. It would be unethical to 

discriminate against gays even if people could alter 

their sexual orientation by taking medication. 

Furthermore, if discrimination is unethical because it 

disadvantages people because of characteristics 

they can't alter, this implies that the character is in 

some way unacceptable. It conveys the sense that 

they should alter it if they could, but because they 

can't, it's unfair to penalise them for being trapped 

with something they can't change. It is not, however, 

illegal to discriminate against a woman because she 

is unable to alter her gender 

(sex-change operations aside). It's irrelevant 

whether or not she can alter her gender. 

Perhaps discrimination is unethical because it 

contradicts a basic notion of justice: that likes should 

be treated equally. All humans should be treated 

equally since they share their humanity. 

The formal notion that "like situations should be 

treated identically" is unassailable; yet, as with the 

"irrelevant reason" explanation of discrimination, 

this idea is uninformative, because the question of 

what constitutes a "relevant difference" resurfaces. 

The discriminator readily admits that like instances 

should be treated similarly; he just sees variances in 

skin colour, gender, and other characteristics as 

adequate to distinguish the persons involved. 

Locking up a criminal is not a form of prejudice. 

Obviously, believing that a difference between 

persons is significant does not make it so. That is 

something that even the discriminator is aware of. It 

would be unthinkable to discriminate against black 

individuals only because they are black or to treat 

women less favourably than males solely because 

they are women. 

simply because they are black, or to treat women 

less favourably than males simply because they are 

female. Even discriminators recognise that treating 

individuals unfairly based on their skin colour, 

gender, or other characteristics is as 

incomprehensible as treating them unfairly based on 

the number of letters in their names. Rather, the 

discriminator goes a step farther and considers the 

attribute in issue to be a marker for some other 

relevantly disagreeable feature, such as ineptitude, 

untrustworthiness, or moral inferiority.As a result, 

the discriminator argues that inflicting comparative 

disadvantages on persons based on their group 

membership is legal. In reality, he believes he is 

treating individuals as they deserve as a result of 

their group membership and the bad trait he 

identifies with it. 

We prefer to psychoanalyse instead of considering 

the reason that purposeful discrimination 

necessitates: 'homophobic,' 'prejudiced,' 'biassed,' 

'bigoted,"selfish,' 'hateful,' and similar diagnostic 

adjectives spring to mind. However, because the 

discriminator would deny that he is doing anything 

wrong, such ad hominem criticisms fail to confront 

the discriminator or his prejudice in a meaningful 

way. 

He believes his actions are justified. He believes he is 

doing the same thing we do when we prohibit ten-

year-olds from driving or voting, or when we limit 

military applications to those under thirty, or even 

when we avoid a late-night bar in a high-crime area 

of town – that is, when there is a good reason for 

disadvantaging someone solely because of their 

membership in a group. We may lament the fact that 
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we are unable to test all ten-year-olds to determine 

who is capable of driving safely or is mature enough 

to marry, vote, or sign a contract. But, just as we 

believe we are justified in banning all ten-year-olds 

from driving, the discriminator believes he is justified 

in discriminating against women, black people, 

homosexuals, Jews, and others because belonging to 

one of the groups he excludes means having some 

additional objectionable feature or defect that 

justifies the treatment – even if he may concede that 

there will be a few exceptions. 

DR. AMBEDKAR’S 

CONTRIBUTIONS 

Dr. B. R. Ambedkar, a symbol of revolt against all 

oppression of the Hindu social order and a great 

champion of human rights and social justice, made 

a significant contribution to the cause of women's 

rights in India by not only pointing out their 

inferior status but also seeking to equalise them 

with men through an extensive inclusion of 

women's rights in the Indian Constitution. His 

Western education and practicality astonished 

him when he learned about the Hindu social 

order's demeaning treatment of women.His 

treatises ‘The riddle of the women’, ‘The women 

and the counter revolution’, ‘The rise and fall of 

Hindu women’, ‘Caste in India: Their mechanism, 

genesis and development’ and his two notable 

journals Mook Nayak and Bahishkrit Bharat 1 

(Barnwal, 2014, p. 393) unravel the iniquitous and 

 
1 Dr B. R. Ambedkar’s newspaper Mook Nayak or 

The Mute Hero became instrumental in raising the 

cause of the untouchables in 1920. Bahiskrit Bharat 

artificial construction of gender relations 

preaching submission to women.His reforms, 

which included constitutional provisions, the 

Hindu Code Bill, and several acts for women, were 

preceded by a detailed examination into the core 

causes of women's degraded condition, which 

included a thorough study of the Hindu Shastras 

and Smritis. The purpose of this article is to 

emphasise three major sections: the core reason 

of women's poor status in Indian society, 

Ambedkar's reformative tactics and endeavours in 

elevating their status, and the significance of his 

contribution in modern times.Women's 

participation in the Ambedkar movement is one of 

the movement's most striking elements. Dalit 

women have been at the forefront of the Dalit 

Movement's social, cultural, and political 

programs. Women's parishads are an example of 

this. The Dalit Women's Movement has a strong 

feeling of community. In this sense, it is a popular 

movement. The Ambedkar movement had always 

encouraged women to consider crimes 

committed against them in a larger context. 

Not only did Ambedkar advocate for Dalit rights, 

but also for Dalit women's rights. He claimed that 

"Sati, forced widowhood, and child marriage 

become prescribed by Brahmanism in order to 

regulate and control any transgression of 

boundaries, i.e., men are needed to maintain the 

caste system because the caste system depends on 

the control of women's sexuality. Thus, women are 

the caste system's gateways." 

In the decades that followed, women's 

involvement in the Ambedkar movement 

progressed from being merely benefactors or 

or India Ostracized was started in 1927 (Dr. B. R. 

Ambedkar’s Caravan, 2015). 

https://journals.sagepub.com/doi/full/10.1177/2455328X18819901
https://journals.sagepub.com/doi/full/10.1177/2455328X18819901
https://journals.sagepub.com/doi/full/10.1177/2455328X18819901


The Legal Thought (Vol.1 Issue 1) 
 

 
45 
 

spectators to taking on substantial 

responsibilities in a variety of professions. 

Women's conferences were held concurrently 

with men's conferences, thanks to Dr. 

Ambedkar's efforts. By 1930, women had 

become so aware of their rights that they began 

holding their own meetings and conferences. 

"Women not only marched with Dr. Ambedkar 

in the Mahad Satyagraha of 1927 but also 

participated in the deliberations of the subject 

committee meetings in 

passing resolutions.2 

In the satayagrahas, some women risked arrest 

with the males. Some women were beaten by 

their husbands as a result of their participation 

in the movement. Given the extremely 

backward social environment in which they 

lived, these women's accomplishments were 

quite remarkable. 

Uniform Civil Code 

Ambedkar's appeal for a Uniform Civil Code 

focused on marriage, divorce, inheritance, and 

guardianship for women, with the purpose of 

bridging the communal gap by ensuring equal 

legal and social rights for everyone.. Personally, 

I don't see why religion should be granted such 

broad, 

sweeping authority to encompass all aspects of life 

and prevent the legislative from infringing on it. 

Dalit women's groups passed various 

resolutions against dowry, child marriage, and 

the caste system during the Ambedkarite 

movement in the 1930s. They also backed the 

Independent Labour Party and the Scheduled 

Caste Federation on the political front. These 

incidents demonstrate the importance of the 

 
2 B R Ambedkar was instrumental in shaping legal 

rights of women in India. The Indian Express. 

(2021). Retrieved 7 July 2021, from 

Dalit feminist movement at the time, as well as 

the need for Dalit feminists to embrace 

Ambedkar's political philosophy now. 

Tyrannical Imbalance 

Ambedkar recognised the need of providing a 

safe environment for women to reach their full 

potential. He fought for women's equality and 

dignity in society. Women, particularly Dalit 

women, have been oppressed by Brahmanical 

rites and moral responsibilities. The basic 

principle of Ambedkarite ideology is to 

guarantee that women have access to 

education, economic stability, and a political 

voice to express their concerns. Ambedkar was 

well ahead of his time in this regard. His 

primary goal was to rebuild Hindu society 

based on the principles of liberty, equality, and 

brotherhood.Given the complexity of today's 

world and the multitude of differences-based 

politics, it's important to consider Dalit 

feminism through the Ambedkarite lens of 

empowerment. 

"There is a need for feminist discourse to turn 

to Ambedkar," Sharmila Rege stated during the 

6th Ambedkar Memorial Lecture at Tata 

Institute of Social Science (TISS). Feminists 

cannot mobilise a group of women who are not 

divided by caste. The urge now is to talk about 

gender not just in terms of gender, but also in 

terms of class, caste, and other issues. As a 

result, Dr. Ambedkar's writings 

must be reclaimed as feminist classics." 

The achievement of political and economic 

empowerment is vital for any group in order to 

underline a responsive communal 

https://indianexpress.com/article/opinion/columns/a-

time-to-remember-ambedkar-women-legal-

rightsindian-constitution-6152797/. 
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consciousness, and Dalit feminists must 

struggle tirelessly to break free from the 

mainstream restraints that society has put on 

them. Within the political domain, the present 

administration has done an excellent job of 

emancipating women from their precarious 

status and providing them with a life that is stable, 

secure, and full of dignity. 

Dalit feminist discourse has long been pushed 

behind the subaltern criticism and has been 

appropriated by many mainstream narratives, 

but now is the moment for them to acquire a 

dominating narrative that preserves their social 

position as well as economic rights. Dalit 

feminists can look to Ambedkar's uplifting 

politics throughout his life for inspiration. 

Through social emancipation and 

empowerment, as well as emphasising the 

individual's liberty as a political actor, 

Ambedkar employed the contemporary ethical 

standard to define and conceive the identity of 

women in society. He stressed how the social 

and political models have converged and 

resulted in the enhancement of women's potential 

in Indian society. 

PRIMARY OBSTACLES FOR DALIT WOMEN 

Use of rape in the conflict between castes or classes 

Dalit women are more likely to be found in 

economically, socially, and culturally disadvantaged 

conditions in comparison to other women, which in 

turn enhances impunity for violence perpetrated 

against them. It has been pervasive among Dalits, 

particularly Dalit women, since ancient times, and 

today we may still hear the echo of their pains and 

 
3 Attacks on Dalit Women: A Pattern of Impunity - 

Broken People: Caste Violence Against Indias 

Untouchables (Human Rights Watch Report, 1999). 

Hrw.org. (2021). Retrieved 7 July 2021, from 

battles. Women of lower castes are controlled and 

dominated by upper-caste men using rapes. 

Haryana experienced agitation from the Jat 

community regarding reservations of government 

jobs in February 2016. The Jat are a reasonably well-

off upper-caste agricultural community. In the midst 

of this violent episode, nine Dalit women were gang-

raped. Rural areas and villages are not the only 

places where sexual violence occurs. As a result, rape 

is frequently used in class and caste conflicts, 

according to Hyderabad's crime records 

department.3 In the city over the previous three 

years3 7 Dalit and tribal women were raped by higher 

caste members. A male from an upper-caste uses 

sexual violence to demonstrate to a male from a 

lower caste that he is unable to "defend" his wife--

either through a rape contest or through a physical 

confrontation. There has been sexual violence 

against Dalit women for as long as anyone 

remembers in vast stretches of rural India. There are 

still large swathes of land, resources, and social 

power dominated by the upper and middle classes in 

these regions. There was no let-up in violence 

against Dalit women despite a 1989 law to prevent 

atrocities against the community. Their abuse, 

molestation, rape and murder continue to go 

unpunished. 

According to official statistics, 10 Dalit women are 

raped every day in India. In Uttar Pradesh, both 

violence against women and sexual assault against 

girls are common. More than half of all Dalit 

https://www.hrw.org/reports/1999/india/ India994-

11.htm. 

http://www.hrw.org/reports/1999/india/
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atrocities are reported in three states - Uttar 

Pradesh, Bihar, and Rajasthan. 

In a 2006 study of 500 Dalit women in four states 

across India on the forms of violence they had faced, 

54% had been physically assaulted; 46% had been 

sexually harassed; 43% had faced domestic 

violence; 23% had been raped, and 62% had been 

verbally abused.4 

Illiteracy 

Despite the availability of free education, many Dalit 

women were mistreated and educationally 

backward until recently. The majority of Dalit 

women are given the opportunity to complete their 

education at the primary level. When they are 12-15 

years old, they are discouraged from continuing their 

education and are forced to marry and start a family. 

There are numerous explanations behind Dalit 

women's high illiteracy rate. 

The key reasons are as follows: 

○ Family opposition to sending girls to 

school. 

○ Villagers' fear or insecurity. 

○ A lack of physical amenities such as 

housing, schools, transportation, and 

medical care. 

○ When the parents are gone at work, 

the girls are compelled to look after the 

siblings. 

○ The daughters are unable to attend 

school since they are working to 

support the family. ○ Girls were forced 

 
4 BBC news India https://www.bbc.com/news/world-

asia-india-54418513 

to labor since their parents were sick 

and unemployed. 

○ Many people were forced to marry at 

a young age, which put an end to their 

education. 

○ The social constraint is that girls 

should not continue their studies after 

marriage. 

○ In some regions, Dalit women teachers 

have complained of mistreatment, 

blackmail, and exploitation by male 

employees or other people 

belonging to higher castes. 

○ Another factor contributing to low 

literacy among SC females is the 

fear of isolation from their 

environment as a result of 

schooling. As females' education 

levels improved, their chances of 

marrying decreased due to an 

increase in dowry. As a result, 

many parents want their 

daughters to drop out of school. 

Political Participation and Empowerment 

Dalit women already have little political 

influence, but in rural areas, they have little 

influence as well. Dalits have quota seats in 

local panchayats in India, as well as rights 

(town assembly). However, Dalit women's 

roles are continually relegated to their male 

counterparts. 5  Women from Dalit 

5 Guru, G. (2021). Epw.in. Retrieved 7 July 2021, 

from 
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communities are retaliated against by men of 

dominant caste and coerced into silence. 

Women from Dalit communities upper-

castetold that they are not allowed to sit in a 

chair and instead must sit on the floor. 

Women from Dalits rarely get the chance to 

exercise their rights and speak their minds in 

panchayats because they are represented by 

their husbands and he is in charge. 

She must wait for him to take his place on the 

panchayat. 

Patriarchy among the Dalit community 

There is gender-based and caste-based violence 

against Dalit women. The UN Special Rapporteur on 

Violence Against Women has observed or witnessed 

targeted violence against Dalit women, including 

rape and murder, perpetrated by state authorities 

and influential members of the dominant castes, 

such as the upper caste, in order to inflict and 

transmit political lessons and destroy dissent within 

the community. 6  Gender inequality, which is 

sanctified by religious and cultural standards, 

subjugates women and supports the patriarchal 

order, allowing violence against them to occur in 

their own families and communities. 

Dalit women are subjected to verbal, physical, and 

sexual violence in both the public and private 

spheres. Dalit women are beaten because they do 

not live up to their obligations as wives, do not bear 

children, especially male children, or do not 

contribute financially to the marriage. Assaults 

against Dalit women are committed by members of 

the community, complicit law enforcement 

officials, and their relatives. As a consequence of 

feminine subjection and cultural traditions about 

 
https://www.epw.in/system/files/pdf/1995_30/41-42/ 

commentary_dalit_women_talk_differently.pdf. 

the "natural" caste structure, women are 

constantly attacked and exploited. A low 

socioeconomic level also leads to Dalit women 

being victims of human trafficking and sexual 

exploitation. 

Sexual and physiological integrity of Dalit women are 

attacked and abused even at a young age. 

Failure Of The Justice System 

While caste-based discrimination is pervasive in 

India, Saraswathi Menon, Director, UN Women's 

Policy Division, said there is "a failure to enforce laws 

and a tendency to underestimate the intensity of the 

situation." 

Another fundamental flaw in the system is the 

failure to pursue rape cases, particularly those 

involving women from lower castes. Women in 

India face a slew of challenges, from filing a FIR to 

getting a judge's opinion if a case even gets that 

far. It is significantly more difficult for women from 

lower castes to gain access to the court system. 

Those who succeed in pursuing charges of sexual 

violence must contend with a slew of biases and 

prejudices at every turn, from cops to doctors to 

even family members. Men find it easier to 

perpetrate sexual violence on women of lower 

castes because of these 

disturbing difficulties in the legal system when it 

comes to caste-based violence. 

The Indian Constitution is widely regarded as the 

world's longest, with the right to equality 

guaranteed in articles 14 to 18. Untouchability is 

abolished, and its practice in any form is prohibited, 

according to 

6 Ashwaq Masoodi, A. (2021). Dalit women in India 

die younger than upper caste counterparts: Report. 

mint. Retrieved 7 July 2021, from 

http://www.epw.in/system/files/pdf/1995_30/41-42/
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Article 17 of the Constitution. According to the law, 

enforcing untouchability is a criminal offence. 

Article 17 of the Constitution protects Dalits from 

discrimination and prohibits the practice of 

untouchability. The Untouchability (Offenses) Act 

of 1955 was renamed the Protection of Civil Rights 

Act of 1955 in 1978. Because the existing legislation 

did not cover incidents of atrocities against SCs 

 

https://www.livemint.com/Politics/Dy9bHke2B5vQcW
JJWNo6QK/Dalit-women-in-India-dieyounger-than-
upper-caste-counterpar.html. 
and STs, the Parliament passed the Scheduled Caste 

and Schedule Tribe (Prevention of Atrocities) Act, 

1989. 

Even years after independence, the patriarchal 

structure of society has refused to change, which 

is disgusting and unfortunate. Violence and sexual 

harassment are critical strategies for 

demonstrating the status of women from lower 

castes in society. 

SUGGESTIONS 

• The constitution should be amended to 

ensure that Dalit women are represented in 

all state procedures in a respectful manner. 

• Dalit women's political, economic, social, 

cultural, and civil rights should be 

strengthened when the new Constitution 

includes reservations for them in all state 

institutions. 

• Dalit land ownership should be ensured, 

with special attention paid to Dalit women's 

access to and control over resources. 

• The state should give Dalit women with free 

technical, vocational, and academic 

education, as well as scholarship opportunities. 

• The creation of an untouchable free country 

should be done efficiently through a 

creative 

plan of action. 

• Discriminatory legislation, traditional 

customs, and dogmatism against Dalit 

women should be removed by providing 

them with social security to enable them to 

reintegrate into 

society. 

• The international legal duties and 

mechanisms relating to Dalits and Dalit 

women 

should be implemented, monitored, and 

evaluated effectively in practice. 

• To maintain and protect women's rights, a 

Constitutional Dalit Commission should be 

established, including dedicated support 

facilities for Dalit women. 

• Appropriate compensation should be paid 

to these Dalits, as well as victims of 

trafficking, rape, sexual exploitation, and 

displaced Dalits throughout the transitional 

http://www.livemint.com/Politics/Dy9bHke2B5vQcWJJWNo6QK/Dalit-women-in-India-die-
http://www.livemint.com/Politics/Dy9bHke2B5vQcWJJWNo6QK/Dalit-women-in-India-die-
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phase, with special respect for the position 

of Dalit women. 

• Dalit women's economic empowerment 

programs should be created to help them 

generate 

income and gain self-sufficiency. 

• Employment opportunities for Dalit women 

should be guaranteed. 

• Anti-caste discrimination awareness should 

be raised to new heights. 

• In cases of caste prejudice and abuse, strict 

legal action should be taken. There is no 

one-size-fits-all answer to the issue of Dalit and 

Dalit women's rights. 

CONCLUSION 

Dalits struggle to obtain even the most basic of daily 

needs because they are undereducated, severely 

impoverished, and brutally exploited. In addition to 

state and private actors, Dalits face daily threats to 

their physical safety. The violence by upper-caste 

groups against Dalits has two major causes: the 

"untouchability" and discrimination upper-caste 

community members practice on a daily basis7 and 

the desire of upper-caste community members to 

protect their own entrenched status by preventing 

Dalit development and the fulfillment of Dalits' 

rights.9A assessment of the political, social, 

 
7 NCDHR 

Response to 

the Special 

Rapporteur's 

economic, and cultural position of Dalits in India 

reveals that the State Party is failing to respect, 

safeguard, and secure the rights of all persons under 

its authority under the Convention. The Indian 

government habitually denies Dalits the same rights 

and advantages as the rest of the population. 

Failure here is due to a refusal to acknowledge 

that Article 1 prohibits discrimination based on 

"descent" also covers social stratification based on 

caste.Discrimination pervades many aspects of 

government, from law enforcement, prosecutors, 

and judges' discriminatory practises to the failure 

to eliminate segregation in public services, such as 

schools, and in residential arrangements, to the 

failure to successfully implement programmes to 

ensure the development and protection of Dalits, 

particularly Dalit women. Furthermore, the State 

Party has failed to guarantee that private actors, 

particularly members of upper-caste 

communities, abide by the anti-discrimination 

legislation.As a result of retaliatory violence, social 

boycotts, and exploitative work conditions 

enforced by private players, Dalits' rights to 

personal protection and other rights are violated. 

India has to conduct extensive evaluations and 

changes of its present laws, policies, and practises 

that allow the persecution and marginalisation of 

Dalits to continue as a result of the prevalent 

practise of "untouchability" and the abuses of 

Convention rights that it involves. As far back as 

anyone can recall, Dalit women have been abused 

across huge swaths of rural India. There are still 

large portions of land, resources, and social 

influence that belong to the upper and middle 

castes in these areas. Despite a law passed in 1989 

to curb crimes against the Dalit people, violence 

against Dalit women continued unabated. They 

Questionnaire, 

p. 4. 9 NHRC 

Report, Section 

I, p. 1. 
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are still stalked, abused, molested, raped, and 

murdered without consequence. 

Last year, 10 Dalit women were raped every day 

in India, according to statistics. Uttar Pradesh has 

the greatest number of violent crimes against 

women and sexual assaults against girls among 

the northern states. More than half of the time, 

Dalits in Uttar Pradesh, Bihar, and Rajasthan have 

been victims of atrocities.In a 2006 survey of 500 

Dalit women in four Indian states, 54 percent said 

they had been physically assaulted, 46 percent 

said they had been sexually harassed, 43 percent 

said they had experienced domestic violence, 23 

percent said they had been raped, and 62 percent 

said they had been 

verbally abused.8 

One of the main aims in the preamble, 

fundamental rights, and directive principles of 

state policy in the Indian Constitution was to 

establish equal status for women. Social change is 

a complicated process that has various effects on 

different groups of women. As a result, the status 

of women is difficult to define. For a long time, 

political power in this country has been 

monopolised by a few dominant upper caste 

males who believe they were born to govern, 

which has just deprived the disadvantaged or 

lower caste and class people of changes for 

betterment, with Dalit women's status 

being inconsequential and pitiful. 

This clearly reflects or demonstrates the extent of 

societal disparities. Women from the upper castes 

who held positions of authority have also 

abandoned Dalit women, showing no concern for 

them or attempting to better their social, 

economic, or political standing. They must, 

however, have played a significant part in the 

 
8 India’s justice system is failing survivors of caste-

based sexual violence. Equality Now. (2021). 

development of social programs and legislation 

aimed at women's welfare. It is regretful and 

terrible that Dalit women are overlooked when it 

comes to their role in active politics and 

their capacity to contribute to national progress. 

Organizational structures, leadership, and power-

sharing in government are largely dominated by 

men in politics. Money and caste are two key 

aspects that influence Indian politics. Women's 

engagement in politics is critical in their fight 

against injustice. Women's social and economic 

position is directly influenced by their 

participation in decision-making processes. 

Unfortunately, all of India's existing political 

parties talk a lot about women's stability and 

equality, but they have utterly neglected Dalit 

women, stating unequivocally that their political 

standing and involvement are small and 

unimportant. It is regrettable to report that Dalit 

women have not been given due consideration for 

representation in all political parties, despite the 

fact that this plainly reflects the societal divide. 

The majority of women participating in politics 

and power-sharing come from higher caste 

families with political and financial ties. It may 

come as a surprise to learn that, until 1932, only 

upper-caste Hindus were represented or 

involved in the legislature, while Dalits were 

completely disregarded. 

One of the most significant exclusions that Dalit 

women confront is that their issues are nearly 

never addressed by Indian feminists. Solidarity on 

fundamental issues like autonomy and choice, 

dignified employment, salaries, and physical 

security should come naturally. In the 

development of feminist 

Retrieved 7 July 2021, from 
https://www.equalitynow.org/india_caste_system_pr
eventing_justice_nov2020. 

http://www.equalitynow.org/india_caste_system_preventing_justice_nov2020
http://www.equalitynow.org/india_caste_system_preventing_justice_nov2020
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agendas, mainstream feminists have not prioritized 

Dalit women and girls' difficulties. 

Women of the Dalit community are fighting back. 

The backlash appears to be more brutal this time 

around. Manjula Pradeep, a leading activist for 

Dalit rights, says that the violence was invisible 

and unreported earlier. Essentially, most of the 

violence is to remind us of our boundaries now 

that we 

have visibility, strength, and assertiveness.9 
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INTRODUCTION 

The position and status of women have been a 

dynamic concept since ages. From the glory and 

respect which she was ascribed in the Vedic 

period, to the struggle for equality, recognition, 

and survival in the contemporary world. 

 In today’s world, women must go through all 

kinds of physical abuse, denial of right to live, 

neglect and verbal abuse. 

One such form of violence against women is that 

of molestation, also called as ‘sexual abuse’ or 
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‘sexual assault’. It is the forcing of sexual 

behaviour by a man over the women that the 

women do not agree. 

The Indian Penal Code, 1860 and deals with 

offences of sexual harassment under the relevant 

provisions which are Section 375 and 376 for 

rape and Section 509, 294 and 354 outraging the 

modesty of a woman. Also, an analysis of the 

recent Criminal Law (Amendment) Act, 2013 

also includes the various causes which lead to an 

increase in the number of sexual abuses and rape 

against women. 

Section 375 of the Indian Penal Code defines 

rape as "sexual intercourse with anyone against 

their will, without their consent, by coercion, 

misrepresentation or fraud or at a time when she 

has been intoxicated or duped or is of unsound 

mental health and in any case if she is under 18 

years of age." 

As per section 376 of the IPC, commits sexual 

assault shall be punished with imprisonment of 

either description for a term which shall not be 

less than seven years, but which may extend to 

10 years and shall also be liable to fine. 

Section 509 of the IPC states that any person 

intending to insult the modesty of anyone, utters 

any words, makes any sound or gesture, or 

exhibits any object, intending that such word or 

sound shall be heard, or that such gesture or 

object shall be seen, by such person, or intrudes 

upon the privacy of such person. 

As per section 294 of the Indian Penal Code lays 

down the punishment for obscene acts or words 

in public. The law does not clearly define what 

would constitute an obscene act, but it would 

enter the domain of the state only when it takes 

place in a public place to the annoyance of others. 

As per Section 354 of IPC whoever assaults or 

uses criminal force to any woman, intending to 

outrage or knowing it to be likely that he will 

there by outrage her modesty, 1 [shall be 

punished with imprisonment of either description 

for a term which shall not be less than one year 

but which may extend to five years. 

 

SURVEY ANALYSIS 

The data collected by the group is a result of a 

basic survey conducted across colleges and 

schools. The survey was conducted among the 

common youth to understand the current 

situation of sexual assaults prevalent in India and 

how it is affecting the youth.  

The survey helped us in understanding how much 

informed the younger generation is about the acts 

of sexual assault is and how aware are they about 

the resources available to them to cope with these 

problems.  
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The survey was conducted to understand the 

condition of the situation among the up and 

upcoming youth, because of which the targeted 

audience was of age group 18-23 which consists 

of school and college students, interns, and 

people at jobs. 

 

Figure 1 

The survey further helped us in understanding 

the percentage of people in the sample size who 

had been sexually assaulted in their lifetime 

which revealed that out of a sample size of 74, 

62.2% of had faced a sexual assault at some 

point of time in their life. 

 

 

Figure 2 

Further the sample was asked what the most 

common place was where they felt the fear of 

sexual misconduct, which helped us in 

understanding what are the some of the most 

common places for sexual misconduct to take 

place. 

 

Figure 3 

The next questions in the survey helped in 

understanding whether the sample was aware of 

any resources to which they could turn to in 

case of and act of sexual misconduct against 

them, which showed surprising revelations as 
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more than 1/4th of the sample wasn’t even aware 

of any resources they could approach when in 

case of an act of sexual misconduct against 

them. 

 

Figure 4 

Further, when it was asked that what resource 

they would find the most comfortable to confide 

in, the most common answer was ‘Friends’, 

which shows that the youth is either not well 

acquainted with the other legal and stronger 

resources available to them or they are afraid to 

report it to the higher authorities. The most less 

opted for answer was to ‘Report to a police 

Officer’ which shows the amount of distrust 

among the youth when it comes reporting to the 

police or the fear of the matter becoming a 

public topic. 

 

Figure 5 

The last question posed to the sample was if 

they were aware about any of the legal 

provisions that could help them take steps 

against the offender which provided with the 

most shocking answer of all that only 51.4% of 

the entire sample was aware of the legal 

provisions available to them to protect 

themselves for such acts. 

 

Figure 6 

CONCLUSION 
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The survey helped us in understanding the 

condition of awareness about the how one can 

help themselves in case of an act of sexual 

misconduct, which brought over a very 

important point that how awareness about such 

things needs to be improved. The survey helped 

us in understanding that acts of sexual 

misconduct can happen anywhere and therefore 

nowhere is safe. One must in any case of such 

misconduct should be educated about how to act 

upon it. The youth need to understand the 

significance of the remedies provided under the 

law to them with the help of improved 

awareness among the youth so that they can 

help put an end to such offenders. 
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Abstract 

The application of an insolvency or Liquidation 

process proposed by a creditor loses its 

importance once the debt is settled and there 

is no subject matter of dispute. However, the 

provisions of withdrawal under S12 A of such 

application have been a matter of debate for 

two main reasons: a. In what stages can such 

an application be withdrawn and whether such 

withdrawal is prejudicial to the interests of 

creditors and Secondly, Whether S12A 

allowing withdrawal gains precedence over 

Regulation 30 which prohibits withdrawal after 

issuance of Expression of Interest.  

The proposed research will analyze the 

impacts of S12A on CoC’s interests and 

withdrawal of the application in various stages 

by its implementation. The research will also 

investigate precedents and objectives of the 

IBC 2016 to derive a conclusion on the 

question of precedence. 

 

Keywords: - Insolvency, Stakeholders, 

Withdrawal under S12 A, Expression of 

Interest, the impacts of S12A on CoC’s 

interests, Implementation, Objectives of the 

IBC 2016 

INTRODUCTION: 

 The IBC 2016 aims at regulating asset deficit in 

a manner that is fair to all stakeholders.  

Section 12 A of the Insolvency and Bankruptcy 

Act, 2018 was introduced in the second 

amendment and talks about the withdrawal of 

an application. It's a request to the 

adjudication authority to take back an 

application that is already submitted. 

Accordingly, the adjudicating authority allows 

the withdrawal of an application accepted 

upon achieving 90% votes of a committee of 

creditors. It has a retrospective effect and was 

done with the recommendation of the 

Insolvency Law Committee Report. S12A 

allows the withdrawal of the application even 
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if CIRP has been begun. This gives second 

chance to the debtors to undo the mistake 

upon settlement of debts  

The application process under 12 A is as 

follows: 

If the matter can be settled between the 

parties, then an application under Sections 7 or 

9 or 10 can be withdrawn only at four stages: 

i. Before admission of application under 

Sections 7 or 9 or 10 

ii. After admission but before constitution of a 

committee of creditors (CoC) 

iii. After constitution of CoC but before issue of 

invitation for expression of interest 

iv. After the issue of invitation for expression 

of interest 

Regulation 30A of CIRP Regulation, 2016 which 

provides the procedure for withdrawal of an 

application allows that In absence of any 

settlement, if no withdrawal is made at the 

aforesaid four stages then Resolution Process 

continues and if any Resolution Plan is found 

to be viable, feasible, and having a financial 

matrix and qualifies in terms of sub-section (2) 

of Section 30 and approved by 66% of voting 

shares of the Committee of Creditors, the 

Adjudicating Authority may pass order 

approving the plan under Section 31. However, 

30A restricts withdrawal of application once 

Expression of Interest is published.  

 

STATE OF AFFAIRS BEFORE INCLUSION OF 12A: 

The need for a specific provision of withdrawal 

was felt with the growth of out-of-court 

settlements and the awareness of the 

objectives of the IBC 2016. The act perse did 

not favor creditor over the debtor. An unjust 

claim of one cannot be allowed to encroach 

upon another's rights.  

Further, the myth that the act is only creditor-

friendly stands disproved by the analysis that 

the act provides for liquidation only as a last 

resort. The objective of the act is not merely to 

pay back debts but also to revive and stabilize 

and continue the functioning of the company 

while paying back its debts. In such a scenario, 

the versions of the act before amendment 

failed to fulfill this objective as the creditors 

were forced to move against the debtors even 

after the filing of the application under S7  
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even though the debt has been settled. This 

was criticized on the grounds to be prejudicial 

to the rights of debtors as they were forced to 

go through the process even though their duty 

as debtors was fulfilled. The lacuna of the act 

failed the objective of the act in a two-fold 

manner by a. Involving the company in a time 

incurring process: time is of the essence in the 

act and by involving parties in a futile process, 

this objective was sidelined. Secondly, the 

objective of ensuring efficient functioning of 

the company was disregarded: the futile 

process of application even if the debts were 

resolved would severely undermine the 

efficient working of the debtors i.e., 

managerial personnel, board, shareholders, 

etc.  

The 2016 amendment Act did not contain any 

explicit provision for withdrawal of application 

however the withdrawal was allowed to a 

certain extent by Rule 8 of the Insolvency and 

Bankruptcy (Adjudicating Authority) Rules 

2016. Under this rule, the NCLT was given the 

authority to allow withdrawal of application 

before admission upon request. However, the 

extent of this rule is limited. Such a withdrawal 

under Rule 8 was only allowed before 

admission of the application.  

The limitation on withdrawal of the application 

was legitimized by arguments of creditor 

interests. The reasoning behind such limited 

applicability was that once CIRP process has 

begun, the process involves other creditors 

along with the creditor who approached the 

process initially. The process is collective and 

the action of the creditor affects other 

creditors as well. Upon admission of 

application, it becomes a collective process 

between all the creditors and the debtor. At 

such a stage, the creditor cannot withdraw the 

application prejudicially to rights of other 

creditors. The limited applicability of the rule 

was deemed to ensure that the collective 

rights of creditors are protected. 

The impact of this limitation was largely felt on 

the courts. The courts were heavily flooded 

with appeals from aggrieved debtors who have 

been caught in the frivolous process even after 

settlement. In the case of Mother Pride Dairy 

India Pvt Ltd v Portrait Advertising & Marketing 

Pvt Ltd , the Supreme court emphasized the 

need for alteration of withdrawal process to 

include withdrawals of applications even after 

admission as such frivolous process is against 

the interests of Justice and used its inherent 
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power under Article 142  to dismiss the 

application and allowed the withdrawal. 

 

IMPACT OF 12A ON PROCESS, COLLECTIVE 

INTERESTS OF CREDITORS: 

Upon the direction of the court, an Insolvency 

law committee was formed to investigate the 

lacunas of the act. The committee considered 

that the collective interests of creditors in 

insolvency process are indeed important.  

Once the process is initiated, the applicant 

cannot be allowed to withdraw application 

without considering interest of other creditors. 

However, also believed frivolous application 

was not to be entertained. Hence S12A was 

passed which allowed withdrawal of 

application even after admission on the 

condition that such withdrawal is approved by 

the CoC by a vote of 90%. The high threshold 

of 90% vote was included to ensure none of 

the creditors are prejudiced. The process of 

withdrawal has to be approved at the 

unanimous decisions of all creditors. The new 

provision had two-fold impact: Firstly, it 

allowed the already settled debts to be 

withdrawn even after the application and 

secondly, it ensured the collective body of 

creditors is not at a disadvantage fulfilling the 

first aspect.  

 

 

 

 

THE STANDING OF S12A vis-a-via Regulation 

30: 

The insertion of S12A broadened the scope of 

withdrawal however, a combined reading of 

S12A with Regulation 30 A of the CIRP 

Regulation which stated a withdrawal cannot 

be allowed post the publication of Expression 

of Interest led to another grey area, of whether 

application can be withdrawn after Expression 

of Interest is issued and which of the two 

provisions would gain precedence.  

In the case of Satyanarayan Malu v. SBM Paper 

Mills Ltd.  , NCLT Mumbai allowed the 

withdrawal of CIRP application even though 

the resolution plan was pending the approval 

of the NCLT. The CoC accepted the withdrawal 

application and the NCLT accepted the 
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withdrawal too as it was more beneficial to the 

stakeholders. At this stage, invitation of 

interest was already issued. But the court held 

that does not supersede the decision of CoC 

In the matter of Mr. Vimal Chandrunwal v. 

Brilliant Alloys Private Limited  , NCLT, Chennai 

did not accept the application as they held that 

as per regulation 30A, the application under 

section 12A has to be submitted before the RP 

before the invitation for the EOI as described 

under section 36A. 

However, in this regard, the Hon'ble Supreme 

Court in Brilliant Alloys Pvt Ltd. v.Mr. S. 

Rajagopal & Ors.   allowed for a settlement and 

set aside the order of NCLT, Chennai stating 

that, it is important to look at regulation 30A in 

consonance and along with the provisions of 

section 12A and the possible situations should 

be considered as only “DIRECTORY” depending 

on the circumstances of every case. 

To complement this judgment, in the case of 

Swiss Ribbons & Anr. v Union of India,  the 

regulation 30A was held to be only a directory 

rule and in no way mandatory, and further 

held that an application of withdrawal can be 

filed after the expression of interest which is as 

per regulation 36A. 

This proves that, whether after the expression 

of interest is published or before that, the 

decision vests with the CoC. The committee of 

creditors has been given the responsibility to 

look into the resolution process. It was upheld 

in the case of Committee of Creditors of Essar 

Steel India Limited v. Satish Kumar Gupta and 

Ors  decided The Supreme Court held that that 

the wisdom of the CoC cannot be brought into 

question by the NCLT, provided that they look 

into the maximization of the value of the 

debtors' assets and that the interests of the 

operational creditors and the stakeholders are 

well-considered. Therefore, in practice, the IBC 

now envisages a shift in control of the 

corporate debtor to the creditors who will be 

represented by the CoC, and the scope of 

judicial review over the merits of any decision 

taken by such CoC is limited , thereby proving 

that direction under Regulation 30A is merely 

directory and A decision receiving 90% votes of 

Coc will gain precedence over it.  

 

CRITIQUE: 
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Section 12 A, passing the test of constitutional 

validity has been granted permission by the 

Supreme Court that in exceptional cases the 

insolvency petition can be withdrawn, but the 

guidelines that are needed to help us regulate 

such exceptional circumstances have still not 

been cleared. It has been seen in some cases 

that the promoters try to abuse this power to 

settle floating settlement proposals and use it 

as a delaying tactic which violates the very 

objective of the code that is Resolution of the 

Corporate Debtor in a time-bound manner. 

Henceforth, a line should be drawn to clarify 

the stage after which withdrawal should not be 

sanctioned 

CONCLUSION: 

Section 12 A is one of the most important 

amendments in Indian insolvency and 

bankruptcy law. It has impacted the design of 

law and its implementation. Its flexibility helps 

to protect the value of the assets of the 

corporate debtor and various stakeholders. 

The larger impact of S12A can say to be 

broadening the scope of withdrawal, balancing 

the process of insolvency and liquidation in a 

way not prejudicial to the debtors, prohibiting 

frivolous disputes thereby making efficient use 

of company and courts, emphasizing the 

significance of out of court settlements, all 

while maintaining the interests of the creditors 

through vesting a 90% voting rights. Hence the 

doubt regarding the S12A being prejudicial to 

Coc stands negated. On the contrary, the 

provision vests vast power in the hands of CoC; 

the 90% voting threshold ensures all creditor’s 

views are heard and further the opinion of the 

Coc is given more importance than the 

Liquidator's direction under 30A answering the 

question of precedence. 
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Every human being who is below the age of 18 

years is termed as a child10. Children does not 

clearly understand the difference between what is 

right and what is wrong and becomes mum when 

something wrong happens and therefore, it is 

necessary to make them aware about themselves 

and protect them against sexual abuses. 

 

Protection of children from sexual offences act, 

2012 intends to protect these children from any 

kind of sexual abuse by protecting them even at 

the time of judicial process and by giving them 

utmost importance so that the things go smoothly 

and within the best interest of the children. 

This act covers sexual harassment 11 , sexual 

assault12, child pornography13 or any other form 

of sexual abuse such as penetrative assault14 and 

non-penetrative assault.  

The act states that it is mandatory for a person to 

report cases related to sexual offences. If anyone 

knows that a child has been sexually harmed, 

they are under legal obligation to file a 

complaint, if they fail to do so, they may be 

punished with 6 months in prison or fine or both. 

Why POCSO became important? 

 
10 POCSO Act, 2012; section 2(d) 
11 POCSO Act, 2012; section 2(j) 
12 POCSO Act, 2012; section 2(i) 

Children who have suffered sexual offences are 

traumatized and tend to build a cocoon around 

themselves by cutting off from the outside word. 

At these times it is necessary to have a child 

friendly procedure where they feel safe. Lack of 

guidelines on how to deal with children hampers 

the quality of trial.  

Before this act was made, the children were 

questioned repeatedly and thus suffered a lot of 

trauma as they had to relive the memory again & 

again. Lack of medical support and improper 

counselling made the healing procedure far more 

difficult. Also, there was no supervision over the 

mental and physical health of the child before and 

after the court procedure were done. 

Therefore, it became necessary to make laws that 

took deep care of the affected children by helping 

them out of trauma and ensuring their protection 

from any further abuse. The act also ensures the 

safety of child while the court is in process and 

even after the procedures are over.  

Sexual abuse and assault of children is a heinous 

crime and it needs to be addressed effectively so, 

the POCSO Act, 2012 was made under Article 

15(3) of the Indian Constitution which empowers 

the state (state list) to enact special provision for 

children. 

 PROCEDURE  

The complaint can be easily filed at the nearest 

police station. Right after receiving such 

complain, the police personnel are responsible 

for protecting the child by making arrangements 

for the necessary medical treatments15, also they 

are required to bring the matter under the Child 

13 POCSO Act, 2012; section 2(da) 
14 POCSO Act, 2012; section 2(f) 
15 POCSO Act, 2012; section 27 
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Welfare Committee (CWC) within 24 hours of 

receiving the complaint report.16  

The child is taken for the medical examination. 

The examination is carried out in the presence of 

a person whom the child trusts. If the child is 

female, the examination must be carried out by a 

female doctor. 

The child is called for a trial in special courts17 

that are child friendly and where his or her 

identity is kept confidential 18 . The child is 

assisted19 by professionals and experts trained in 

psychology, physical & mental health etc. The 

act sets the burden of proof as ‘guilty until proven 

innocent’ and the child is kept away from the 

accused at the time of recording the statement. 

These courts provide for the compensation 

amount that must be paid to the aggrieved child, 

which can be used for the child’s medical 

treatment and rehabilitation; the compensation 

also includes loss of educational or other 

opportunities and other consequences of the 

abuse. The testimony of the child should be taken 

within one month of cognizance by the court and 

the case must be disposed of within 1 year from 

the date of filing of report.20 

AWARENESS ABOUT THE ACT 

The act was enacted in 2012, that is 65 years after 

independence. States, along with many Non-

government Organisations, are creating 

awareness among various strata of the societies. 

Also, the children are being taught about good 

touch and bad touch so that they can became 

aware and raise voice when they feel 

uncomfortable.  

A toll free- child helpline number (1098) has also 

been provided by the tele communication 

 
16 Ministry of women and child development, model 
guidelines under sec.39 of POCSO Act,2012; pg. 4; 
sep2013 
17 POCSO Act, 2012; section 28  

department of India to a non-profit organisation 

named ‘CHILDLINE India Foundation’ which 

helps the children register any complain without 

disclosing his or her name, this initiative 

maintains anonymity and makes the child feel 

safe. The CHILDLINE India has also made a 

short movie titled ‘KOMAL’, that educated the 

children about safe and unsafe touch. It also 

teaches them to protect themselves and seek help 

from the adults.  

 

Judiciary and delivery of justice 

The POCSO Act provides for speedy justice to 

the victims of sexual assault by providing a 

timeline of procedures like testimony and 

conclusion of the trial under section 35. But the 

courts in India are overburdened with prior cases 

which makes difficult for the courts to comply 

with the standard timeline. 

There are various other factors, such as 

adjournments due to court strikes or 

adjournments taken by the advocates, which 

might cause delay as much as six to seven 

months. It ends up calling the victim repeatedly 

to the court which might affect them (the victim) 

negatively and he/she might not be able to 

recollect the facts of the incident accurately. 

A lot of barriers can be faced while conducting 

investigation in cases related to POCSO. 

Ensuring timely registration of the FIR and 

conducting of medical test is of utmost 

importance. It is important to collect and store the 

forensic evidence with proper care. After all that, 

the role of the lawyer arrives and he is 

responsible to assist the case by maintaining 

18 POCSO Act, 2012; section 24(5) 
19 POCSO Act, 2012; section 39 
20 POCSO Act, 2012; section 35 
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proper coordination between public prosecutor 

and the victim’s lawyer.   

 

Let’s not victimise the victim, rather we must 

ensure them their safety in all possible ways. It is 

important to make the children understand that 

they have done nothing wrong. Encourage them 

to speak against the evil and help them to get out 

of the trauma. Also, it is necessary to make the 

adjudication process more transparent and 

quicker. Talking about eradicating the issue, it is 

necessary to have pure collective consciousness 

among the masses along with the feeling of 

empathy and care for one another. 
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ABSTRACT 

The concept of lifting of corporate veil reveals the 

reality and the truth which is behind the scenes . The 

lifting of corporate veil was the concept introduced by 

the lawmaker so that the real culprit behind the acts 

done by the company or corporation should be 

punished. Since the company is an artificial person it 

need human force to work and also all the activities 

are performed by the humans in the name of the 

company . The law also given the company a special 

characteristic that is separate legal entity in which 

company has the separate identity it can sue , it can 

purchase assets and also other things . So some of the 

humans try to take advantage of this concept of 

separate legal identity and try to manipulate things in 

favour of them in the name of company and perform 

certain fraudulent activities . To make sure that the 

humans are not able to take the advantage the concept 

of piercing of veil was  introduced.                              

 

 

       INTRODUCTION 

Incorporation of an organization by registration was 

presented in l844 and the precept of limited liability 

of an organization followed in l855. In this manner in 

l897 in Salomon v. Salomon  and Company, the court 

influenced these establishments and solidified into 

English law the twin ideas of limited liability and 

corporate entity. This guideline is touch on   to as the 

‘veil of incorporation’. 

The main preferred view point of incorporation from 

which all others follow is the separate entity of the 

organization. As a general rule, be that as it may, the 

matter of the legal person is constantly carried on by, 

and for the edge of, a few people. In a definitive 

investigation, some individuals are the real receiver 

of the corporate preferences, “for while, by the fiction 

of law, an enterprise is an well defined distinct entity, 

yet in all actuality, it is a relationship of people who 

are in certainty the beneficial proprietors of all the 

corporate property.  

Article l 

BY: S.Chaitanya  Shashank 

Basically, here the author wants to tell that the lifting 

of corporate veil is conceptual phenomena through 

which one can differ the company and its agents. 

Since, the company need agents to operate and the 

company cannot itself do fraud or other irregularities, 

these can only done by the agents who are running the 

company. Since the company embraces the nature of 

separate legal entity and because of that the agents 

tries to do some fraud or irregularities in the name of 

the company . 

So, that is why the concept of lifting of corporate veil 

was introduced sothat these types of fraud and 

irregularities can be taken care of. 

Article 2 

BY : Ashu Bala 

In this author has explained the Indian scenarioand 

the consequences of the lifting of corporate veil. The 

doctrine of the lifting the corporate veil means 

ignoring the corporate nature of the individual 

incorporated as a company . A company is a juristic 
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person  but in reality it is a group of person whoare 

beneficial owners of the property of the corporate 

body. Being an artificial person, it cannot act own it’s 

own, it can only act by natural persons. The doctrine 

of lifiting of corporate veil can be understood as 

identification of the company with its members . 

 

 

Article 3 

BY: Parshant  madhav  

 

In this article the author’s main purpose is 

toinvestigate the bounds of the principle of limited 

liability. It is suggested in this article the common law 

exception ie agency, fraud , avoidance of obligations, 

preventions of injustice, and imputation of members 

characteristics tothe company, are symptomatic of the 

court’s attempt toensure that parties , both 

shareholders, creditors, and other third parties 

whomay be considered by the court tohave a 

legitimate interest in the affairs of the corporation 

 

                    Lifting of corporate veil 

 

This concept was introduced to reveal the real  culprit 

behind the company that is the human force working 

behind the company. Since human is the one who 

control all the activities of the company and they are 

the one who are responsible for all the do’s and dont’s 

of the company. To clear the concept of this the 

lawmaker introduce the concept of corporate veil. In 

this concept law maker make sure that the real culprit 

behind the certain fraudulent activity will be 

punished.  

Since the shareholders , members , directors of the 

company have separate liability and asset and the 

company has its separate assets and liability. So if the 

company perform certain activity which is performed 

by the human force so if anything goes wrong or in 

fraudulent manner then the consequences will be paid 

by the company . So at sometimes the humans take 

advantage of it and perform certain activities  to make 

their own profit in the name of the company and also 

held company liable if there are some losses or 

fraudulent matters. 

Since company is a separate legal entity and has its 

own assets and liability so to protect it from these 

types of fraudulent activities this concept was 

introduced and it also make sure that the real culprit 

should be punished. 

 

The Legal Personality Of a Company 

 

1) Judicial interpretation 

Revealing character 

Since the company and the corporation has been 

formed and also channelized by the members of the 

company who were running the company. Sometimes 

in cases of alien enemy the reality of the company 

should be taken into the lights as in past there are 

some cases which are related to the alien enemy. For 

example if the company is a German company and 

selling its products to the English company and the 

English company has taken loan from other company 

which is England originated but has been controlled 

by the German then the English company will not 

liable to pay the money to the England originated 

company since there is a war going on between 

Germany and England. 

 

Tax Advantages 

Since the company were made to take tax advantages 

. Since there are some principle  companies who 

makes some companies for the purpose of tax 

evasion. For example the company A is the principle 

company and for the purpose of tax evasion it makes 

company b ,c and d so that their a proper distribution 

of the assets. So the veil has to be lifted in this and the 

real culprits should be punished. 
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FRAUD 

The main motive of this concept is to prevent fraud . 

Since some of the companies were made for the 

fraudulent activities . For eg A and B enters into the 

contract and A agrees to sell his property to B. 

Afterwards A changes his mind and formed the  

company and sell the property to the company so that 

he can save himself from the specific performance of 

the contract which he made with B. So to reveal the 

reality behind all this the court has lifted the corporate 

veil and held A liable. 

 

Agents 

In some of the cases the company has the job of the 

agent for its shareholders and its acts like a agent for 

them . So whatever the act done by the company the 

shareholders will be liable for it and it depends upon 

the type of agreement. For example the Indian 

company finance the cost of the film in Germany in 

the name of Australian company. The director of the 

Indian company held maximum no of stakes in the 

Australian company . The German board refuses to 

register the film as an Australian film . the decision  

came out that the Indian company acted as nominee 

of Australian company. 

Statutory Provisions 

Members 

The members of the company are the one who forms 

the company and if it got to the minimum number 

then the company can carry its business for atleast six 

months and after that the company and the members 

are held liable for the debts which has to be given by 

them or by the company to the creditors . 

Retort 

If there is retort or misrepresentation then the 

promoter, director and all other person whom which 

the authorities were given will be held liable for the 

retort. 

Application money 

When the company calls for the application money 

from its subscribers and failed to get least amount of 

application money then they have to return or refund 

the same with interest that is 6 percent. 

 

Misapprehension of the name 

When the person in authority sign in reference to the 

company any contract , PN, is liable to the person in 

authority if the Name of the company is not 

purposesly mentioned. 

 

   

                                                FINDINGS 

The lifting of corporate veil has been playing a major 

role in the past and also it plays a major role in the 

presnt and will be playing in the futre . this concept 

of lifting of corporate veil has a revealing nature . 

Since the humans are majorly greedy and for the 

protection of a company this plays a major role . it is 

like a puppet show in which the wooden show piece 

puppet performs the acts and entertain the people , but 

the main person behind the puppet  who is controlling 

them and making it do what he wants to . If he 

performs well then the show will be  attractive and 

also if he didn’t perform well then the show will not 

be perfect. This concept make sure that every person 

behind the wall performing certain activities for the 

company has be ware of the law as there are certain 

rules and regulation where he has to work in such a 

way that he should not cross the limits beyond the law 

if he does then he has to face the circumstances . since 

the liability of the company and the members , 

shareholders , directors are different from each other 

they take advantage of the company in the favour and 

make company liable for all the fraud and other mis 

happenings . So to reveal the truth and lift the veil the 

image of real culprit is shown. 

  

                            OBJECTIVES 
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The objectives of lifting of corporate veil are ; 

 

• Prevention of fraud – the corporate veil is the 

process in which the reality of the people working 

behind the veil is revealed. Since the company has the 

characteristic of separate legal identity. To take the 

advantage of this character so of the people working 

behind the company make frauds or improper 

conducts and to cover that loophole the concept of 

lifting of corporate veil has been made. 

  

• Cover loopholes – The concept of corporate 

veil covers the loopholes as some of the people 

working behind the company take the advantage of 

the loophole and start doing the fraud and improper 

conduct so to prevent these activities the concept of 

lifting of corporate veil has been introduced. 

 

 • Tax matters- To avoid the payment of tax or 

to minimise the payment of the tax some of the 

company start making the small companies to transfer 

their assets so they have to make the payment of taxes 

ie minimum or not . 

• Reveal the real culprit- The concept of 

corporate veil reveals the real culprit behind the veil 

who performs all the fraudulent activities in the 

favour of himself in the name of the company . This 

concept of corporate veil  was made to reveal the real 

culprit.                                            

CONCLUSION 

The human in genunity ,however started using this 

veil of corporate personality deliberately as a cover 

for fraud or improper conduct. Thus it became 

necessary for the courts to breakthrough the veil or 

crack the shell of corporate personality or disregard 

the corporate personality of the company .  

Ignoring the separate legal amity of the company 

disregarding the corporate personality of the 

company and looking behind the company to identify 

the real  person who conrol the company 

Only honest use of veil is allowed the advantage of 

incorporation are allowed to be enjoyed only by those 

who honestly use the veil of the company for the 

collective benefit of the company. Veil shall be 

pierced in case of dishonest and fraudulent use of 

incorporation, law can pierce and lift the corporate 

veil.  

SCOPE AND LIMITATIONS 

 The concept of piercing of corporate veil reveals the 

person behind the company working    as a authorized 

person and the work done by him / her or others for 

the company . Some of the people  tries to take 

advantage of the loop hole of the law as in the law the 

company is a separate legal identity. As the 

characteristic of a company ie separate legal entity 

open some doors for the persons to take advantage of 

the loophole and try to do the activities in favor of the  

them . to stop them the concept of lifting of veil is 

introduced and to fulfill the loophole in the books of 

law . 

GERMAN CO. CASE LAW  

 In this case the German company is a tier making 

company and there are two English company one who 

sell the tier and other is finance company . so there 

was a war going on between the Germany and the 

England. So the company that is English Company 2 

has to pay the money the German company .  

The court make its decision that the English company 

which has to pay the German company , the members 

working in the English company are all Germans who 

are the alien enemy . So the court lift the corporate 

veil and held that the german company as a alien 

enemy          
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